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NOTE 


The Author of the Smrtlchandnka divided the treatise in three - 
groups or K&ndai uz , the Achctra including the Anhila, the Vyavdhhra, 
and the S'rdddha The first of these \iz , the Achftra has been translated 
and issued as Vol XXVIII of this 'cues 

The Authoi has split up the VyavaHira mto two parts or 
Pnnchhedas The present volume contains the translation of the First 
Part which deals with the Piocednral side of the VynmMra and the 
General Rules 

The second part gives the provisions legal ding substantive rights 
ccmmencing with the ‘Law of Debts and ending with the lan of ‘Gambling 
and Betting on Animals’, and the * Miscellaneous Chapter ’ — Prahmdka 
The next two volumes will contain the translation of the remaining 
portion of the Second Part, and also a Preface for the entire work 

The Third Book which deals with the S rlddhas will not be translated 
in Lnglish, but a Mirftthi or Hindi translation may be issued as 
circumstances may permit 

Law College, Poona' 

26th January 1948 . 
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smrti-chandrikA 


COMPOSED BY 

DEVANNA BHATTA 

Book II— V yavah.ara-Ka.ndam 

Bow to the prosperous G-ine^i Bow to the prosperous Sarasviti 
Bow to the revered Gui us 

There, m the Vyavaharakanda, First section — Panchchljedah 

To the Lord of Saresvxti, I offer salutation , to the Lord of the 
Goddess of w ealtb to the Lord of Um'l , to the Lord of the luminaries, to 
the Lord of the Gams, to the sages headed by Brhaspati At each step 
committing errors in spite of the existence of Pradipa and the like for the 
use of sight oi tfea sms, this MooohghO is being expounded 

Now the VyavaharakanJa is begun 

There, first the nature of a Vyavihara is being discussed There 1 
Brhaspati ‘ Men conducting entuelj according to ( the dictates of ) 
Dharma in the past were free from (the guilt of doing ) haim , for 
those ovei powered bv ( the passions of ) covetousness and hatred, has been 
declaied a legal proceeding The meaning of this has been expounded 
by Narada 2 When men entirely conducted themselves according i 
to ( the dictates of ) Dharma and were truthful, at that time there 
was no proceeding at law, no hatred noi even jealous} It is when the 
Dharma viuishes fiom among men that a legal proceeding has been 
declared The meaning is that among men a proceeding relating to the 
payment of debts and the like has been declared to be (a proceeding ) at g( 
law To that effect also Katyayana 3 * A judicial proceeding administenng 

1 a<rc — Here there is a play upon the two words and r^Tfr^rSTT 

The author says although there are lights, and even flashlights (ufa) on this subject 
still something was felt to be wanting and therefore the moonlight ( ) 

2 Intr Verse I 2 

3 This definition ot Katyayana centres tho idea of Vyn ahara in a proceeding 

at law For a detailed analysis of this term see Note 1 on p 632 

Coll Vol II where its literal meaning and several aspects have been set out 
3THn> brings this out in his comment ou th s text of Trirm thos 

- - W -WOTI i sWWjjl „„ 

ur « cin^r? r 


W] at ts VyaeaMra ? 


law, wherein upon in infringement, the point is establish el with effoit, and 
thus which has the estiblishment of the point at issue as its basis, is called 
Vyavahara ” This is the meaning The thing called Dharma which is 
accomplished by truth telling non violence constancy and the Jibe efforts, 
5 and which when infringed by causes such as aaaiice nshness and the like, 
where e g in (a case of) recovery of a debt, foi the purpose of securing 
one’s monej, as also in cases of a contract and the like, with a view to avoid 
other Dharmas where the administration of law is made, theie the dispute 
among men which has for its basis the point to be established, is called 
10 Vyaiahira " Hence also Harita \\ herein one’s property is obtained and 
similarly another’s Dharma is avoided according to law, that is called 
Vyaiah'tra 1 The meaning is, the dispute where (the right to) property is 
denied, and in the case of heretics etc , disputes regarding the infringement 
of one’s own Dharma, also is Vyaicihftra It must not be supposed that a 
1 a trial hie that of theft, uolence etc , would not he a Vyaiah tra since sajs 
Yajuavalkya 1 “If onenrjured by others in a way which is a violation of the 
(laws of) Smrtis aud usage, informs the king, that indeed becomes a (fit) 
subject for a judicial proceeding ” Katyayana also “ If a teacher strike m 
anger a pupil without the birch and extreme pain is caused a complaint 
20 may lie by the father on behalf of the pupil ” Brhaspati also “ When the 
master pays wages to the workmen emplojed for doing a work, and if the 
workmen do not perform, tbeie a dispute starts Or, where any one does 
uolence, or does not prefers thing which has to be 
Pagi. 2 given, these two indeed, are occasions for a dispute , of 

25 the two the details are manifold ” Uiana also 

“Havin" in mmd a certain object, when one lays an information before the 
km" that has been declared as the cause for a trial of the eighteen kinds of 
disputes ’ Thus the meaning in substance of the teats of Y ijflavalkja and 
others should be understood to be, that a dispute in regard to anj one of 
the eighteen varieties of topics is a judicial proceeding ( Vyaiah Ira) Ilcnce 
also Narada 2 1 ‘ .Recovery of debts Bailments, a Joint undertaking, Kesump 
tion of what was given Non Service after acceptance of duties, Rou-perfor 
mance of work for wages simihrly also Sale without ownership, Non 
delivery after sale, Resci«sion after purchase, Non performance of a con 
tract a Dispute Relating to land likewise, Relation between Men and worncm 
Share of a Hentage, Heinous offences Abuse Assault Ins similarly been 
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Divisions of Vyavahara Debts 


i 


stated, Gambling and the Miscellaneous, thus Ins been stated to be of 
eighteen parts ” The meaning is that a proceeding which has for its sub 
]ect the Recovery of Debt or any of the eighteen topics is n judicial pro 
ceetJmg {VyataMra} Nor should it be said that by reason of the other 
topics such as a Deposit and the like having been stated the expiession 0 
eighteen vv ould be contradicted , since the same Author 1 say s 11 The 
farther divisions of these al»o amount to a hundred and eight , by reason of 
the multifariousne«s of human transactions it is declared to have a hundred 
varieties ’ Kalyayana also “ By reason of the eighteen titles with 
different characteristics (these) are of eight thousand" ‘With different 10 
characteristics’ i e having different objectives to be established By tins is 
stated in substance that judicial proceedings also are of eight thousand 
different varieties The two expressions ‘One hundied and eight ' ‘Eight 
thousand,’ are intended merely to demonstrate the numerousness , and 
thus there is no contradiction 15 

Thus m the Snwhthandnka, the consideration of the Characteristics of Vyavahara 


Now the Description of the Eighteen Titles-Ashfadasapada Nirupanam 
Tlieie the Characteristics of Recovery of Debts 

The varieties, raorever, some have been pointed by Narada 7 hich 
debt must be paid and which maj not be paid, by whom, where, and m 20 
what way to be paid, and the rules of advancing and of recovering (loans) 
are said to make up the (title) Recovery of D«.bts For purposes 
other than gambling and such other censured purposes, the debts incurred 
by tbe father or the like must be paid For the maintenance of the family 
or for a similar necessary purpose a debt incurred by the father or the like or 
must be paid By the sons, 'on’s sons and the like (whoaie) under 
an obligation, after the period of minority, by the process of doublin'* <tc 
should be paid all that Likewise, acceptance of a pledge and the like 
procedure for the advance of money, as also the process of the recovery 
oE the debts such as by stiges, a title of law m which these are stated 
that title is called ‘The Recovery of Debts , this is the meaning ° 

Of the second * title also, the Same Author * states tbe characteristics 
and the kinds ‘ W hen. a man entrusts any property of Ins on n to another 


1 loir SO 
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3 t t Bailmfnl 
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bailments, Pledges tie 


in confidence and without ’ suspicion, it is ctl led by the learned a deposit— 
a ( distinct ) title of law That, where while being nn hr a seal property is 
deposited without being counted or known, should he known ns an 
Ujwndl i , whereas it is known as Nil dtepa when (it is) conn till ’ The 
5 meaning w that the difference between the Nik ihepa nn 1 the Upanidhi js 
connected with theer bung counted and not counted 

OE tlu. expression ‘Not Known’ the meaning has been expounded 
by Brbaspati “ Tliat which has not beai described, is covered, is not 
measured, is not exhibited, and which is marked by a seal and has been 
10 made over, ( that ) has been declared as Avpamdhika ( of an Upanidhi )" 
‘Has been made over t e into another s hand So 
Pige 3* also Yajoavalkya J “Property which being placet! in 
a box is delivered into the lands o£ another without 
being described, is called an Upamdh — a deposit it should be returned m 
lo the 'ame condition” ‘Box' i e some pot for holding the deposit, such 
as casket or the like Hence also Narada 3 here money covered m 

another object, and which without being lud open is pi iced in another s 
house, that bailment is declared as an Upani Uu Where it is deposited 
not characterised as above, that is called a deposit , so says Brbajpati 
20 “Where out of Eear oE the King or the robbers, and also by way of a 
fraud against the d&y Idas, money is deposited at auother’s house that is 
declared a Nyha deposit * 

Kalyayana 4 however, mentions an exception to tins Money made 
over for purchases, or deposited by one in a journey , or as a chaige or au 
25 Am \hta s or Ydchtla *, or money ulvanced as a money lender, has been 
declared to be an Upanidhi ' ‘Purchase’, i e as a means for making 
a purchase ‘Deposited by one m a journey , heie the expression ‘one m a 
journey’, is indicative, by implication oE ‘one about to set out on a journey’, 

‘a cbaige’, i e a pledge, jim ihilam, male over for giving to another, 

JO Yilchilam, another s property such as ornaments etc brought over , ‘advan 
ced as a money lender t e made over to another for agucultural 
'upttittftJiFo'm *hpJihft. 

1 3TiX3ifaH 2 Ch II 6o 3 CIi II 6 

4 See also Yajnavalbja II 07 (2) p 870-71 

6 — >3 a deposit made by the bailee to another to be handed over to the 

original depo iter ( See Vttal hard p 8J0 11 27—30 ) 

6 xilSpr — Clothes ornaments &.o borrowed on the occasion of a marriage or the 
like festivities and agreed to be returned Of Caamtxlal m of the Homan Law 



Partnership Gifts and their Resump/ ton 5 

f he Deposit thus descubed with jts hinds is again of two varieties 
so says Narada 1 ‘Tbit, moreover, has been declared to be of two 
varieties , having witnesses and another likewise , the return oE this is in a 
sumkr manner , there shall be proof in case o£ a dispute” ‘PiooE t e 
by ordeal 5 

Similarly the Third title also the chaiacteristics and varieties also 
have been pointed out by the Same Aulhor 3 * Where tradesmen or the 

like others combine together and enter upon a transaction that is known as 
a trading b) partnership — a title oE law ' Tradesmen (in) a mercantile 
transition officiating priests, (at) a sacrifice igricultunsts, (for) cultivation, 10 
gold smiths and the like, (in) a work oE art, dancers etc. (for) dancing or 
the like thieves etc (tor) thieving or the like where ( these ) combine 
together and carry on that tude etc , being carried on b> a combination — • 
by reason of its derivation viz that with w Inch aftei combining together, 
they start up i e work togethei — it is the title of law called the trading Id 
by partnership this is the meaning B) the expression * Tradesmen oi 
the like , itself, its varieties have been indicated 

Likewise of the Fourth title also the characteristics and kinds have 
been indicated by the Same Aathor J M here one wishes to take back a 
thing which be lias not properly bestowed it is called a Resumption of 20 
gifts a title of law A transfer iu which monej which has (already) 
been paid is to be taken back on account of the thing having been returned 
ovv in e to a fault of the artisan — a transaction in which occurs the non 
deliver) of a thing giv en — b) this derivation it is Non delivery of what is 
given — a title of I in — thus is its litenl meaning Also without an) 25 
fault of the artisan or the like where there is non resumption i e non 
revision of a given thing — by this derivation non rescision of what is 
given — thus is its sen^e significance 

Having thus stu ted its twofold division accord ng to the liter il 3nd 
real meanings the Author* states its four-fold division b) regard to 30 
things which may be given and may not be given, as aI<o by regard 
to their being the objects or the agents of the act *11 hat may lx given, 
and what may not be given -valid gifts anl inv vlid gifts , thus the law oE 
gifts is declared ( to be ) fourfold m judicial affairs IVbat may be 
given’, the thing which can bring about the completion of an unprohibited 35 
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e Breach of Contract of service tftm-pat/ment of II 'offer 

donation, its opposite is allot imj not bo given 'A valid gilt’, i t 
when a gift has bum validly made, winch cannot bo taken an ay , while 
‘an invalid gift’ is tliat lvlncli cm be taken away The meaning is tint tlins 
by these four (varieties of) tilings which nay be given and w Inch 
5 may not be given and valid and invalid gifts, the mode of gift", i r the 
process of gifts should be Inon n to be of four kinds in judicial proceedings 
I’Aor 1* 

Similarly, of the Next title al*o the characteristics and kinds have 
been stated 1 ’ If one who has undertaken service, does not render it 

10 it is called a Dreacli of contract of service, a title of law " The meaning 
i« that the act of undertaking to perform the commands of the preceptor 
etc by a pupil or the like vrbo is desirous of rendering service, and its 

non performance, is the title of hw known ns Nonperformance of service 
after undertaking it Ey the use of the common term ’he,’ the fivefold 
lo variety of this title is evident as it is m connection with the five kinds of 
servants viz a pupil, an apprentice, a servant paid by wages, a worke, 
under a contract, vnd a slave, and so a separate classification has not been 
minted out by lum Dy Brhaipali, however, a multifarious clissilication 
has been pointed out "Of many varieties has bc,n declaied, and according 
on to the difference of caste, duties acquisition of knowledge and the pay ment 
' [or the work, of four kinds, in each of these the difference m proof has been 
declared ” The Vcdic knowledge is thecause for a pupil to do serv ice, artistic 
knowledge for on apprentice, and work and wages for a lured serv ant 

Of "the Newt title, the characteristics end kinds have been stated 
is bv Naraila ! "A scries of rules stated in regard to tile payment 
' and nonpayment of wages of paid servants that.s called Non pay 
ment of wages, a title of hw ’ ’ Of paid servants, . e of those doing 

wo.k for wages, ‘of remuneration’ . e of the wages, senes of rules 
regarding payment and non payment , e for such a one should be paid 
10 for such a one should not be paid, even if paid and to be taken back 
from a particular kind, at times a double to be taken back a title of law 
m which such and thelike rules have been stated, that by reason of it, 
derivation, viz, of wages, e of the remuneration, non payment (. e non. 
discharge or not performing in accordance w 1th the agreement) is the Non 
uavmeut of wanes , this is the meaning By this also by reason of a 
55 variety of points such as what should be given and the like this title has 
been stated to be of a multifarious character. 


1 cm 
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Sale without oumeiship Non-delivery after sale Bfscinon of purposes 
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In the same way he 1 «tates about the Next title “When a thing 
kept as a deposit, or the property of a stranger lost (by him), and found 
(by another), or stolen articles are sold behind hi° back — it should be known 
as a Sale by other than, the owner ” “ Behind the back ’’ i e of the ownei 
So also Vyasa " \\ hen a thing which was borrowed (as a ( 7 oimncKfa£um)» 5 
a deposit received for being made over to the original depositor, a thing 
accepted as a deposit or property which has been stolen from another, is 
sold in the absence of the owner — that should be known as a Sale without 
ownership ’ * In the absence of the owner,’ i e when the ownei is not 

near at hand 10 

In this manner should be observed the characteristics and divisions of 
the Next title al*o To that effect Narada 2 “ Where a commodity has 

been sold foi a price and is not delivered to the purchaser, it is called Non 
delivery of a sold article, a title of Jaw. ’ Of this, nioi cover, are (different) 
kinds by regard to the commodity for «ale , so the Author 3 states the 15 
divisions “ In this world property is of two kinds, immovable and mov 
able likewise in the rules regarding sale and purcb ise, all that is called a 
vendible property The rule regarding deliver) and non delivery ot that* 
howeier, has been declared to be of six v irieties by the learned (thus)* 
(what is sold) by tale, by weight, by measure, according to work accord- 20 
mg to its beauty, aud according to its splendour * By tale, 1 such as the 
betel nut or the like , 1 by weight, «uch as a*>aftctida or the like , * by 
measure, such as b) Kudaia etc rice and the like , ‘ according to work,' 
t c b) carrying milking etc the horse, a buffalo or the like ‘ according 
to beaut), such as a prostitute etc ‘according to splendour, t e lustre 25 
such bs a jewel etc 

Thereafter the Author* states the chaiacteristics of the Next title 
W here a purcliaser after having purchased an article for a price, does not 
much approve of it, that is termed llescision of Purchase,’ a title of 
law ‘Does not much approve t e does not much like it after deliberation 
Likewise the Aulhor 5 states the exposition of 
IVqf a* the Next title The (general) rules settled among 
PtUnwhs Nmyamas and like others are called a com° 
pact ( Samai/a ) , Non transgression of such a compact , that is declared a 
,ul '° tU "’ r u, such a, the K ha/nnalas, the Kg, game, caravan, 35 


1 Ck Ml 1 
i eh IT I 


2 CU III 1 
i C1I l 


3 C h VIII 2-3 


Non-performance of a Compact Boundary Disputes 


or traders By the use of the word Adi, ‘ and the like others,’ are included, 
the associations oE Brvhmanas learned in the three hue's, corporitionsi 
trade guilds, peoples’ associations, of villagers, towns etc , of these the posi- 
tion is to be determined from their settled rules i e compact , of that the 
5 non observation— t e non tiansgression that is the non trmsgression of a 
compact The non-performance of that by the inverse (method of) 
characterisation, like the meaning of the word Darvi (stf), the 
non transgression of a compact — a title of law , this is the meaning. 
Breach of contract is tne other name of this title, is well luown» 
10 and so has not been stated 

The Next title also he 1 expounds ‘ Where the determination of 
the boundary of a water embankment or a mound disturbed by being 
broken into ot unbroken is made and the rights over fields are m dispute, 
that title is called the Land dispute ’ Water embankment,’ i e a dam 
15 for a waterftow , 1 a mound,’ a region determined by petty embankments, 
or a field merely Boundary,’ t e the terminal point of a field etc 
‘ Broken into t c broken through by a furrow or the like ‘Unbroken,’ 

2 e the enti-e place , a dispute m which the determination of the titles pf 
these m regard to the fields takes place that dispute is a Land dispute , 
20 this is the meaning That moreover, is of six varieties, so says Katyayana 
“ Excess or deficiency as to a part, existence or absolute non existence (of 
the right itself), possession without previous possession (by any other), 
and a boundarj , are the six causes that lead to a dispute regarding land 
The meaning of this is being stated by a detailed discussion In regard to a 
2o certain portion of land admitted(by all parties) where the dispute is whether 
there is more land than tbit or not, that is (a dispute) in regard to excess , 
for an assertion that a paiticular land is not yours the answer that so 
much land is mine, is in regard to le«s ’ , where to an assertion that ‘in 
this lind there is a portion of mine the reply is * no ’ it is (a dispute) ‘ in 
<10 regard to the existence , where, to an assertior ‘ here you have no share,* 
the reply is * ves, there is,’ it is (a dispute) in regard to non existence 
w'here, to an assertion ‘ any ’lanh is an "yum ■pw-'raiuti Viren ft w as never 
before in your possession/ the answer is ‘ there was certainly my posses 
sion before the possession of any other ’ it isa dispute in regard to ‘possession 
3 a without previous possession/ where, to an assertion, ‘tins boundary 
ia of my land/ the reply is, ‘no, it is a dispute originating m a boundary 
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Kinds of boundaries Partition Sdhasas 


That, moreover, is of as many Linds as there aie of a boundary That 
classification states Narada 1 “ One having a flag mark one marked by 
the fish, one known by a deposit, one which is undisputed, and one created 
by the king’s command, tbns a boundary is known to be of five kinds ’ 
Having a flag mark,’ i e marked by a tree or the like , ' by the fish,’ 5 
« e by water, ‘ known by a deposit,* t e containing husk etc , deposited 
after digging , ‘ One which is undisputed ’ i e which was created by the 
mutual agreement oE the two disputants , ‘created by the king’s command,’ 
t e made under the king’s desire. 

Now by the Same Author 2 has been briefly made the discussion of the 10 
two Next following titles. “ Tint title of law in which the legal rules for 
women and men alsj regarding marriage and such other relations are 
stated, is called ‘ the Mutual relations of women and men ” ‘ "Where 3 a 

partition of paternal estate and the like is instituted by the sons, it is 
called by the learned, partition of Dhja^ a title of law ’ In both, by the 15 
u«e of the word Idi ‘ and the like others, itself, their multifarious \ariety 
has been indicated , ‘by the sons’ is indie itive by implication of the 
d iij'tdas 

Of the three titles ne\t following, however, a discussion has been 
made only briefly * 1 Whatever is done by force by persons inflamed 20 

with ( the pride of ) strength is called a Sdhasa sahah means force in 
this world’ Whatever, e q taking awav by force common 
property, or the like act To that effect Yajnavalkya 5 

Pagl 6* “When common property is forcibl} carried away 

that is called Sahasa The use of tbe expression 25 
( deprivation of ) ‘common property’, is indicative by implication of man- 
slaughter and the like also Hence also Brbaspati 6 ‘ Manslaughter theft, 

assault on another s wife and both Bpecies of assaults , thus, Sdthasa has 
been declared to be of five kinds Thus is the multifiriousness of this 
title which is state 1 by the expression Whatever m the defining verse 3 Q 
Narada 1 again states three vaneties ‘That agun is declaied to be 
threefold in the S ustras~—\iz ( Sahasa of) the fust, middlemost, and 
tb/s. tugboft dagcaa >.t& doduVann. Iwt Vain stated Th*t dafim 

tion also has been elaborated by the Same Anthor 8 “Destroying, reviling, 

1 Also cited in the Mitakslara aa of Narada, but not found in that Smrti 
Bee p 1149 note 
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i1i’fi n ijrmg 01 oilierni'e (injuring) fruits, root’ water and the like, 
or agricultural utensils is decla red to be a S ihasa of the first degree 
( Injuring ) m the ’ante way clotles, cattle, fool, drink, or household 
u ten’ll s is declared to be a S ihasa of the middle most degree Kill ng 
j by means of poi«on, weapon", or the like, indecent assault on another 
man’s wife and whatever other (offences) encoinjKissing life (may he 
imagined ) is called a S ihas t of the higher degree ‘Killing’ Vytjridana 
t e of \anous ( inidh m nn ) difficulties (ajad'im), b) means of poisou 
i lid the like, apadhj tm the incurring, is Vyl/kidanam 1 
10 Likewise, the nature of Abuse is stated 2 “Abusive language 
couched in olteusive and violent terms regarding the native countiy, 
caste, family and so foith (of a man) ore termed Muse' That language 
which insinuates an accusation against one’s country Ac and which in its 
implication is fikef} to cause intense pain, that is (called) Abuse 3 . Tint 
1 0 e\en is of three kinds so sajs he * ‘ Tint again is declared to be of three 
\anettes according as it is ( Nt<hthwa ) cruel, ( A^ la) indecent oi (Aim) 
shaxp” He s states the characteristics of Ni’htlinra and of other kinds 
1 Abuse combined with reproaches should be regaided as Ai fthura (cruel), 
couched in insulting language is Idda ( indecent ) , the learned call an 
20 abuse 2 imi ( sharp ) by which \ man is cliai gel with an offence causing 
expulsion from ca’te”, e g Tie upon you fool, Milam’ and the bke harsh 
reproaches in’ulting, by a sign in regard to a sister 'causing degradation 
such as you are a wine drinker’ or the like bo also Kityayana “When 
one attacks anothei with ( words indicative of ) the cigans, are marked as 
2o bad, either of facts which base or Ime not occurred, tint language has 
been declared by the wise as Ni Ithura Referring in speech in contem 
ptible teinis through anger to the usage of the country as well as oE 
families, that has been stated by wise men as ( Ad'la ) indecent The 

speech which connects one with a 1 Ial <p\ta\a as well as that which 

30 causes tempei oi hatred, or which involves a degradation from caste, 
tint speech however, has been known as ( Tarn ) sha p' 

Tlrbaspali, 'however, 'here also states a threefold 'division into first 
middling, and the last like, as in the case of Sohasas Using violent 
language m regard to another s country, town family oi the like, and 

1 wnf*— simp]/ moans killing deslracfaoa ru Jn The Author however, gives 

the result ol that all viz the incurring of various difficulties ( ft + ) 

2 SarniJa Ch XV 1 3 ^ + Vim-Lit Itonghnes* ot language— Abuse 
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connecting the same with a sin without reference to any tiling, that is 
spoken of as the first ( kind of ) Abase Declaring a secondly 1 offence m 
connection with a sister, or mother, is declaied as the middling ( kind of ) 
Abuse by those knowing the Slstra A statement in regard to an uneatable 
or an undrinkable thing charging one with a Mah 3p ttaka 1 , is called the 5 
highest kind of Abuse, piercing severely at a vital part’’ ‘Without any 
thing 1 1 e without any particular thing Katyayana however, states other 
km Is of Abuse also ‘ Uttering the sound 3 of hum t or a coughing sound, 
and also whatever is censured among the people, mimicry in act oi speech, 
that is declared as Abuse* 10 

Vyasa, however, states the characteristics of Assault 4 ‘ Attacking 

with ashes or the like, and also beating with a hand 
Page 7* or the like, and encircling with an upper cloth or 
the like is declared ( to constitute ) Assault * 
Brhaspati also ‘Attacking with the hand, food, stone, or stick, 15 
or with ashes, mud, or smd, and also with weapons is declared 
( to constitute ) Assault , on the limbs of another is the supplement 
To that effect also Narada s “Injury to the lunbs of another with a hand , 
foot weapon or otherw ise or defiling him with ashes or the like is termed 
Assault ‘To the ltmb3 of another’ i e movable or immovable images 20 
Dan<la-P irwhyam harshness This title also has three varieties , so 
says the Sam* Aslhor* Ot that also three varieties have been noted, 
as it may be small, middling, or extieme, according as it consists m 
the raising (of a haul or weapon) or tn au unexpected attack 
or causing a wounl, by regarl to its effect on articles of sinill, o 
mi Idling or superior value* The ineiumg is that by a comparitive 
appreciation of the motives behmf the action of the pTpetrator, as also 
by a relative vilue of the particular thing the object of the attack, the 
threefold variety is determined as of the first, middling, or extreme kind 
It nny be said inleed the two kinds of P<tnuhya* being particular 
varieties of SVia*a, their statement under different 
Ax On.iFrrio\ titles is improper True, what is done by force Q?lhs.ic/£. 

liemg the peculiar characteristic of S'liasi, wlnt more 

1 For rn its — S e« Yajhralkr* III 211-21'* JUnn Ch XI Coll 
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& 5 haaa and Theft 


over is done under deceit, is certainlv the subject of a different title, ns the 
element of a Sdhasa is absent So, moreover, his been stated by the 
Same Author . 1 “ Here, theft is a variety of it the particular difference, how 
ever, is stated there Sdhasa is a wrong ( by reason ) oE an attach, while the 
5 offence of theft is by (reason oE) deceit ’ 'Wrong,’ t e injury That is Sdhasa 
when the deprivation of property is by foice , while when the deprivation 
of propei ty is done by (resort to) deceit, it is theft , this is the meaning 
Tndeed, by this, the varieties of theft have been stated, and 
not of force or harshness True When the varieties 
10 Atforant of that which has not been separately mentioned, 
Objection have been stated the varieties oE tint which lias 

been separately mentioned happen much more to 
be noticed , and thus of the theft only have been stated , thus there is no 
contradiction Therefore, the statement under a different title is also pro 
15 per only Hence also the Sangrahakara “Manslaughter and the like 
offences if perpetrated with violence, are called 9 Masts otherwise again 

undei their appropriate titles Otherwise again t. e if perpetrated 
without force, then ‘ under then appropriate titles,’ i c under the titles of 
Theft Adultery with women Abuse, Assault , this is the tneanmg 
20 Indeed, then in tins manner Theft and Adulteiy with women should 
also be marked out (sepat ately) from SVutKis — True, hence also m the 
tevt 1 2 Theft and Adultery with women also’ have been intended as 
separate by Manu J By Narada however by leason of the fact that these 
two are generally caused by deceit, and the difference of title is clear, the 
25 inclusion of Sthasa lias generally been made in the objective stage In 
regard to the two kinds of (harshness) Pirn hyu however, these being 
generally committed by (the use of) force th' difference of a title is not 
clear, aud so a sepaute mention has been made, thus everything is 
unobjectionable 

30 After having stated that theft is different from Sdhasa, its threefol 1 
division also has been stated by Niraifa 3 “That also 
Pa< f lias been stated by tlie w lse to be of three varieties by 

regard to the thing according ns the thing stolen is of 
inferior, of mi Idling or of superior value ’ Of inferior value and the other 
35 artrles also have b’en indicated by linn too ‘ Parthtmvare, a seat, ft 
couch, bone, w ood leather, grass, an 1 th» hk.e leguminous gram, and | 


1 Sot found in tin published edition of tlio Narada Bmftl 

2 CIj VIII d ~ 3 Cl TIV 13-17 



Three groups of theft Adultery its vanettea 


13 


pared food, these are instances of articles of small value Clothes other 
than those made of silk and likewise cattle other than cows, *uid metals 
other than gold, are articles of mt Idling value, as also are rice and barley 
Gold, jewels, a silken cloth, a woman, a man, a cow an elephant and a 
horse, and property belonging to a God, a Brdbraana or a king must be 5 

understood to be articles of superior value The fraudulent deprivation 
of these b) various means from persons who are asleep, insane or liitoxi 
cited, tin wi«e call theft ” ‘ Legnminous grim ' i e covered bj a sheath, 
such ns the black or green kidney bean or the like ‘made of silk * i e made 
of) am produced from the sheath of a worm 10 

Of Adalter) with women however B haipali has stated three 
van tics “ Intercourse with women having a sinful cigin, know to be 
of three varieties , the two caused by force or fraud while the third, the one 
resulting from passion' Adulter), » t the intercourse of a man with 
another's wife So also Nirada 1 * \\ uh the w ife of another at an odd 15 

time and at an odd place a man s sitting together, conversation or indulg 
mg in mirth are respe tivcl) the three kinds of Adulter) ” Brhaspali 
states the characteristics of the three varieties mentioned by himself . 

* What is done with one unwilling or insane, violent or intoxicated, as 
also with one talking m secret but what is done by force II ivmg deceit* op 
full) brought home or by offering wuie or the result of operation, sexual 
intercourse made with her, is known to b» one made with frau 1. B) 
mutual cxclunge of love glances or bv the sen ling of a mai l servant what 
is done out of a passion for b°ant) ortuonev that «houl 1 be known to be 
one caused b) pas«ion The result of operation « < causing m luce* 
nient b) an operation 1 

1 ikcwise the Same Author mentions a tbreefol 1 variety b) regard to 
the tint mtdlling an 1 «npeno- cpulitv alsj * Ca«ting sidelong glance* 
mirth, sending a inatd servant likewise the touch of ornaments and clothes 
n known ns the tirst v arict) of Adulter) Sen hng perfumes, flowers, in »q 
cense and sweet vnn Is an 1 clothes an l com ers-Uion m semt, is known as 
tlis. Idultcrv of a nil 1 fling nature bating on one bed as il<a sportm > 
ktssmg embrveing, this is declare! as th- huhest km 1 of A lulterj {,) 
those knowing the >" »*/ri Vyiu al«v 'A lultcrv 'hots! 1 I*. known to 
l*e of three kinds, the low es', the mid Uemo<*, an 1 the ht_l «t. Conrersa *i r 
lion with another* wife man miprujxw place or at an impropertime or ** 

i th xu a ~~ 
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Otmbhng and B Hint} on animals 


in a solitary place throwing sidelong glances at each other, and (indulging 
m) laugh is known ns the primary km 1 of adulter) Sending perfumes and 
Hon ers, odours ornaments, clothes and cui'ing allurement by food an 1 
drmk, is known as the middling aanety ofalultcry Sleeping and sitting 
j m a solitary place m mutual contact as also pulling each other’s 
hair is known as the highest(stage of) adultery ’ ' In a solitary plice ’ i f 
in pm ate 'By palling each other’s hair t e sporting by pulling each other’s 
hair Katyayana al«o mentions the \anettes of adulterv 1 1 ngagtd m open 
tions through i messenger, remamtng together at untimely hours and 
10 improper places catching hold of the neckcloth m n.gird to the ear, 
nose, face «ic sitting together and eating at one place thus ndnlteiy lias 
been declared to he of nine \aneties’ ‘Cloth’ i e the 
Pagp 9* end of the cloth So also 1 If one holds conversa- 
tion with another s wife at a holy place, in a forest 
lj or m a house even as also at a confluence of m ers, such a one may be 
charge 1 with a lultery ’ ‘Confluence » t united flow Also ‘Sporting 
in ( the form of ) obligations , touch of the ornaments and clothes, as also 
sitting together on a cot, all (that) is declared as adultery ‘Sporting 
in obligation ’ » e pretending to do se-uce such as by offering beetle or 
«>0 the like ‘sport , i e jest Also ‘One who contacts a woman at an 
improper part as also one who b»ar3 up when contacted by mutual 
consent, that all has been declaied to b a adultery ‘Improper par f , su-h 
as the breast and the like parts Narada 1 also Vlso when o le catches 
in the hanl the bi ud or the en Is of a clo h oi say S ‘stop stop , all tint 
*>j has been declaied to be adultery 

Likewise the Same Author 2 states the characteristics and vanities 
of Gambling and Betting on animals ‘Dshonest gambling with 
dice, small slices of leather, little stone3 oE ivory or like others 
and also b"tting on birl«, form a title of law called Gambling an! 

. 30 Betting on Animals Bra Vina is a small piece of leather By the 
\ expression ‘or like others are included cowrie shells kc Playing 

ntth.&tt'ta. ipWtoteUwj a. bet ‘dishonestly t e made in. a crooked, way 
is called ‘gambling Similarly, with the ‘birds i e with cocks and the 
like winged animals playing with a bet is callel B tting on Animals 
The meaning is, that these two together make up the single title 
‘Gambling and Bettmg on Animals The use of birds is indicate e by 
inclusion of animals Hence also Manu 3 Tint which is done by 
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( meins of ) inanimate ( things ) is called in this world, Gambling , when 
animate beings are used, that should be known as Betting on Animals' 
Brhaspati also “Birds rams bulls and the like when caught up and 
attack each other under a bet made before, that they call ‘Betting on 
Animals' 5 

OE the Miscellaneous Cases the charictenstxcs and kinds have beeu 
stated by Narada 1 1 Title under the head of miscellaneous (cases) are to be 
known as ti insidious depending on the king ,sucli as tr insidious undei 
the Kings commandments as also obedience towaids his injunctions 
Grints of towns the divisions o£ the constituent elements of a state, the 10 
laws applicable to the P tkhnn /»*, Naigamas, S re us and Gains, as al«o 
their opposites Likewise disputes between father and son, transgression 
of penances deprivation of donations accepted and also the indignity 
caused to members of the Oider3 The evil consequences o£ a commi\ture 
of the larnas, and the rules regaining then means oE subsistence and 15 
whatevei has not been noticed in the preceding titles all that shall be 
(included) under the Miscellaneous Title l\ hatev ei has to be determined 
upon by the Iun e taking upon himself the position of a defendent such 
as transgression of his own commands and what, moieover lias not 
been stated before in titles such as Recovery of Debts and the like all 20 
that is called the Miscellaneous Title this is the meaning 

Brhaspah 2 Us ur> , Deposits Invalid „ fts Trading in joint unler 

tikings also Non payment of wages Non perfoimanc** of service Land 
Dispute S lie without ownership Res ision of Sile and Purchase Tuns 
gression of a compact likewise Connectioi between men and women > a 
Theft also share of Inherit mcc and Gambling with dice These titles 
arising from money transactions aie however fourteen are again split 
fmther into numerous subdivisions The two kinds of assaults 

murder also and adultery with another mans wife likewise these four 
titles origmvte in injury — so says Brhaspati Bv regard to the lowest „ 
middlemost, an l highest nature are split further on separately Of these 
the particular chaiacteristics of the four have been datel m respective 
older These eighteen titles of law have been stated in the b istra Those 
who know the origin of all these disputes the«e are the persons ( ht ) to 
investigate (them) ’ 

Thus in the Snuticbandn ka the discussion of the Eighteen tides 
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Now begin the Diversities of Judicial Proceeding* under the Stnrtia 
— Sfflrti Vyavabara bhedilj. 

Pag*. 10* 

The multi furious ness of Judicial proceedings has been stated as 
5 {arising) by regard to their nitnre and the subject matter involved 
Non, of the nine, the \aneties are being discussed by regard to the (exist- 
ence oE) nagor and the like. There YajSavalkya 1 : “ If a dispute is aceom 
pinied by a wager 3 , then the defeated party should be made to pay." 
'If I am defeated, so much shall be pud by me to the king’ thus 
10 out of arrogance money agreed to be paid is called 'wager 1 (pana). Aceom" 
panied with that is one 'accompanied by wager.' By the use of the word 
‘it,' (that), is meant one without a wager also 

Tims a Judicial Proceeding or Vyaiahlra is of two kinds 

So also has been stated by Narada: 3 “That with a wager, and 
15 (the other) without a wager; it should be known to be of two kinds; the one 
with a w-ager with an addition, where there is a stale before the writing”. 
Where in a judicial proceeding, before the plaint is reduced to writing* 
out of arrogance a stile is hid by both or by one of the disputants in 
an additional amount, that proceeding is with a wager; this is the 
20 meaning. 

Similarly, other %arieties also have been stated by the Same Author 4 : 
“Tliat (i. e. Vyauthl a) has been declared to have four feet, four bases, and 
^ four means 5 ; is declared to affect 4 four, reaches four, 7 and lias four * func- 
tions Having eight Anyas (or members) 9 , of eighteen 10 titles, and hund- 
25 red branches likewise also ; has three 11 sources of origin, two ** pleas, two 

1 Oh II 18 2 This w iimilar io tha 'Wager ol tho Roman Law. 

; H in addition to tha amount in disputo Cp. Contested and hx parte 

wrft tr ^ n nnv mtwr * « mr qpr u 
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5 Explained in .Voracta-Intr 12 — thus 

(swtsht) 
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9 srem — rrwi a«ji suer nunrasrih 1 ittororStwreiiT trgfrs* t Intr. p. 

10 —See above p 16 and Narada Intr. 16-19 and 20 for 5FT*TH3 
upra Verse 2o 
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openings 1 and two issues 1 . u The Same Author 3 himself expounds these 
\ arieties Dharma, 1 a judicnl trial, evidence, and the Royal edict » 
(thus) tins judicial proceeding has four feet, each succeeding supeisedes 
the one preceding ’ 

Indeed, the Plaint, the Answer, the Evidence, and the Decision are the 5 
(four) parts of a judicial proceeding, and not Dharma etc Why (then) 
has it thus been stated ? The reply is this The part of a decision is of 
four varieties according as it is based on Dharma and the like There, that 
according to which a particular decision is given, that is indicated by that 
word Therefoie the description as of four parts, by a reference to 10 
Dharma etc is proper also So also Brhaspati “ By Dharma , by a judi- 
cial trial, by evidence, and by the Royal edict by these four means i deci- 
sion has been stated (to be reached) on a doubtful point ’ 

Of the four hinds of decisions also, Katyayana states the character! 
sties * Where the wrong doer is mide answerable for the ict, 15 
and the owner of property secures his rights, such a proceeding is accord- 
ing to Dharma only ” Wrong, such as hlling etc * Act,’ wrong doing 
“Whatever smrti rules have been published by the ZMarma-operatoiS 
for the purpose of deciding proceedings, these indeed are known as Yyaia- 
h tra ' The meaning is that Vyaiahara is a decision reached in accordance 20 
with legal pi inciples and in conformity with the plaint answer etc 
‘ Whatever is practised b> one whether it be according to Dharma, or not 
according to Dharma , (but) always in conformity with the usage of the 
country, that indeed is Chart tra (custom) Ihe meaning is that a 
decision following that is also similarly declared < 5 

‘ Without being m conflict with the principles of justice, as also 
u ith the observ ances of the country, that law which the king may 
promulgate that Roy al edict is according to law This is the meaning 
of this A decision which has been reached by the king's mind only, 

(but) which is not opposed to any other (source of) authority is called the go 
Royal edict 

Here, of each kind Brhaspati states two further varieties “Each one has 
been declared to be of two varieties by the wi«e by reason of a difference ip 

1 %5ir r tmHH W v * lUr 28 

2 fsul — ^l«iT?T5’7 , r?TI75nft i 29 

3 Intr 10. 

t The same Author explains these thus ; 
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the mode oE proof’* The twofold chancer also has been pointed 
out by the Same 11 Where, after carefully considering the point at 
issue, it is deliberated upon skilfully, and Ins been tested by (statements on) 
oaths, that has been declared to be a decision according 
5 Pagi 11* to Dharma here the defendant admits, such a deci 
Mon is legal , or that which has been properly tested by 
ordeals , such a one has been declared to be the second ” The meaning is, 
that what lias been made along with i ( in accordance with principles is the 
first kind of decision called legal itbout recourse to the principles that 
10 which is declared upon an admission of the claim in the answer, or is tested 
by ordeals, such is the second ‘ Where a decision has been reached by 
regard to the means of proof a chicanerous nnsn er being regarded as * no 
answer,' that is declared as tbe second " The proof here contemplated is 
human testimony, that which is decided by means of an ordeal being 
15 regarded as coming within a Dharma category. What is decided by 
inference is called Cl antra, in accordance with the state of the country, is 
the second kind declared by the adepts in the SAstra ’ “ Inference’ t e. 
based upon a sign such as a burning faggot in the hand and the like 
“That decision, however, which is devoid of proof such a one is called 
20 the Royal edict , so another is stated to be by reason of its being 
unopposed to sftstra ” 

The meaning oE the expression devoid of proof * has been explained 
by Vyasa M A document witnesses, and possession, thus proof has been 
stated to be of three kinds in the smrhs The wise regard inference, as 
95 well as logical deduction as the cause The usage of a couutry established 
in the past is called chantra Truth b dance etc m support of the point 
at issue are known as oaths In the absence of these, the wise regaid the 
king s command as a decision ’ 

Indeed if it be so, then the text of Narada, viz * the ea'-h succeeding 
supersedes the one preceding becomes inconsistent as a decision based on 
principles being par excellence the best, the one preceding would supersede 
the one following, and by reason of the text of Yajaavalkya 1 “ After 

discarding aiY orcunrverrrtuir rthr jliug-sahnnlf uknuV tutwd\ug-dr 

the actual facts ’ The answer is , true, such is the general rule but in 
some matters the one following does certainly supersede the one preced 
0 in" , it is in regard to that is this text of Narada Thus for example, 
where by a particular member of the Kshatnya or other varna, has been 
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committed the offence of contacting or the like in regard to the wife of the 
king or the like and having done it such a one gives a denial through 
fear of life and witnesses also are cited , these too when questioned by the 
king intending that this man may not be punished with death make a false 
statement that ‘ this man did not do the act, then one who has committed 5 
an offence has not been fixed with it, the Dharma is contradicted by 
VyaiaMra , but such supersessun of Dharma is proper also as a false 
st teirent by witnesses has been permitted by the rale 1 1 Vi here men of 
the (four) orders are (likely) to suffer capital punishment 

Where, moreover, a certain person such as a cowherd or the like 10 
is charged by some one that he has had sexual intercourse with another 
man s wiEe and that there are witnesses, and he replies, 1 this statement of 
the witnesses is true still also I am not punishable as I have done this on 
the strength of chantra or usage and this has been entered by the Ling in 
the book then Vyaiah&ra is superseded by chantra, as the punishment 15 
which was due under a Vyaiahha (a rule of the law ) bas been negatived 
by usage ( chantra ) 

Moreover, the supersession by chantra or usage here is proper 
also vide the text A dealing between the members of a village cowpen, 
town guild caravan or an army, should be decided by regard to usage, so 20- 
says Brhaspati 

Usage or cf antra also is at times superseded by the Royal edict , 
where there is usage that no king s officer shall enter into the inner 
apartment of a family house and thereafter it became known to the 
king that a certain criminal had entered a house and then a certain 2o 
officer of the king was ordered that after entering the house that accused 
should be bi ought, on such an occasion the usage even is superseded by the 
king s command as restraining the guilty being a necessary duty the 
king s command has greater force than usage 

Bearing m mind a subject of this type it has beeu stated by 30 
Brhasijati also Whece hy placing reliance on shtra merely a deouu/iu 
is made that should be known to b 1 * a j id cnl proceeding by that also 
the Dharma is developed 1 By ( regard to ) the 

Page 12* condition of the country by inference m conformity 

with the A yama rules also, where a decision is 35 
reached there the legal rule is superseded Setting aside the prevailing 

1 YajnavsJkya II 83(1) Collection p 888 

2 "Hott , mother reading is H'lrcfhft is 1 t superseded hr it. 
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custom where a king mikes a decision with any authority, that is the 
king's command , by that usage is superseded ’ 

The subject under discussion is now being discussed By wiy of ex- 
plaining the expression ‘ four bases he 1 sajst “There on truth is based 
5 Dharma while a judicial proceeding (rests) on (the statements of) the wit 
nesses, Charitra on declarations 2 reduced to writing and on the command 
of the king an edict The mention of witnesses is indicative by impli- 
cation of Dharma S ds/ra, as also of the means of proof, other than the 
oideals ‘Declarations reduced to writing t e a document He stales 3 the 
10 four means 1 Because the few means of conciliation and the rest are 
adopted it is said to have four means ” The import is that an agreement 
raiy be reached between the contending parties bj means of conciliation 
and the like wujs The Author 4 states the benefit to the four ‘Because 
)t protects the four orders, therefore Jt is said to beaeSt four" The use 
15 of the word 'orders’ (Isramiw), is intended to indicate the four tarrns 
also The Author s states bow it reaches four Because it ufEects cn 
minals witnesses the court assessors, and the king also to the e\tent of a 
quarter each, therefore it is said to reach four ’ The Antbor 4 states how it 
produces four results “ Because it brings about these four, \iz (Dharma) 
2 Q justice wealth renown and esteem among the people therefore it is de 
dared to produce four results ‘Because it brings about these four, viz 
(Dharma) justice, wealth, renown and esteem among the people ’» e regard 
of the people The Author 7 states the eight members or Anyas * Because 
it consists of the King, together with his officer, the assessors of the Court, 
Saslra the accountant and the scribe, gold fire, anil water therefore it 
is said to have eight members The use of these moreoi er, we will 
point out further on The exposition of the eighteen titles and hundred 
branches alrea Ij made in the former section, may be followed here 

The Author * states the three efficient causes “Because it proceeds 
30 from carnal desire wrath or greed therefore it is said to hu\ e three different 
causes , these are the three sources of disputes of law * i e in all cases 
according to the exigencies The Author ’ states the two modes of plaint 
1 It is said to have two modes of plaint, because a plitnt may be either 
founded on suspicion or on fact-* Here also He ’ gives an example t * On 

1 nr? 1 ! '»»r*da Intr 11 In thl$ t e *l hss been stated a progreisive 

appreciation o! the relative for o of the several means of proof Admissions b\ parties 
witnesses doenmonts end Royal edicts see .IxiAjyt 

S j»Twni— other readings ere or vwirtfr 3 Intr IS 4 Intr I® 
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suspicion, by reason of contact with bad people, and on fact at the sight 
of the stolen article ’ On account of association with rogues, thieves 
and the like bad people a suspicion of theft may occur even in regard to 
a good man The sight of the stolen article br the like or the tracing of a 
mark of a portion of the stolen thing or actual sight Association with 5 
the bad is (stated) only as an example Even of the good people though 
neb, by reason of the association a doubt is likely to ause as to a deposit 
Theiefore this is not the definition of a complaint based on suspicion. 

The Author 1 states the two openings — Because it is based on the 
statements of the two litigants thei efore it is said to have two openings jo 
Of these, the first complaint is called the plaint and the declaration of 
the opponent, the Answer' t e in the dispute Opening i e the desire for 
the commencement of the suit 

The Author 2 mentions the two issues ‘ Because it may be founded 

either on truth or an erroi therefore it is said to 15 

Page 13* have two issues Truth is what rests on true facts 
J*rror is wbat rests on a mistake of facts Hanta also 
mentions Some varieties Having one basis arising from two, resting 
on two and having two results likewise ' Kalyayana, howevei 
expounds these : ‘The origin of the point to be established what has 20 
been stated by the plaintiff non delivery of what is due to be given and 
injury are the two stilting causes The DkarmasAslra and the Artha 
S astra have been declared to be two shoulders and success as well as 
failure have been declared to be the two fruits ‘Failure’, t e 
deEeit 25 

Likewise, another division even has been pointed by the Same Author 
also * The first complaint the answer the deliberation and the adducing of 
proof thus it has been declared to be having four feet ' Prnty&kalttam — 

‘the deliberation* After the acceptance of the Answer (of the Defendant) 
the deliberation and decision of the Chief Judge and others, as to who of 30 
the two contending disputants should have ‘the right to begin bis evidence 
Krty 1 , ‘proof’ documents and such other evidence the adducing of that 
is the portion ‘relating to proof By reason of the point in dispute 
becoming the concluding portion of the proceeding, the parts relating to the 
deliberation and the pi oof also are the judicial proceeding and therefore 35 
has it been stated that it has been declared ‘ to have four feet* 
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Hence also by the Sangrabakara the concluding portion also has been cha‘ 
ractensed as a ‘Judicial proceeding* ‘In cases of disputes among men for 
their mutual interests, tne adjudication of a just claim upon the statements 
is called a judicial proceeding" Some say that the deliberation is that 
5 portion ( of the proceeding) winch consists of the exhibition of the 
lesult decisive of the success or defeat winch remotes all doubts about 
tune or illusory evidence In their opinion it is only the number of the 
feet tint is comprehended and not the order, as the part containing the 
deliberation falls to be the last 

10 As to what has been stated by Yajaavalkya 1 “If it ( the proof ) 
succeed, he obtains success , if otherwise, the re\erse ’ , there also, by the 
word ‘success’ is indicated the deliberative part resulting in success, and 
not m the form of success or defeat, as that exists even m an answer of 
admission (of the claim ), and as there would be the possibility of a 
15 contradiction with the text, ‘Of two feet in (cases of) admissions 
Therefore the text of Yajnvalkya has the same import as that of 
Katyayana 

Others, moreover, describe this text as having the same import as the 
text “ On account of the plaint, the answer, the proof, the point to be 
20 established , by the establishment of these m order, as it is cast m four 
parts, it is described as having four feet " In an answer of ‘ admission ’ 
however, no means of proof being indicated, and the point in the plaint 
not being necessitated to be established, there is no part containing the 
point to be established, and the establishment, and thus there is no con- 
25 tradiction with the text ‘of two parts in cases of admission ’ In tins point 
of view, the order of the parts also has been pointed out in another Smrti 
“ There, the part containing the plaint is the first the second is the tins 
wer likewise, the part containing the proof is the other, and the fourth 
has been declared to be the decision." 

;0 Thus in the Smrtiebandnka the Divisions of VyarahSra 

"Sow “Cm DrtsTiriWcA’fira* x/i tiw. 

There Brhupati “A judical proceehng, although one, has been 
declared to be of numerous varieties by the wise , of that, the deciding 
15 authority is the king, as aho a very learned Brihmana ” 

Page 14* Br&limaia, hnonn as the PrAduulia — the chief Judge 
So says the Same Author * -fin a contested cause, he asks questions, and 
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cross questions likewise, speaks suavely, and at first, and therefore is called 
a Pr&dmvdka* The meaning is, that he puts qu estions to the applicant and 
the respondent, therefore he is Prdl , and he declares the decision and with 
particulansation, so is Viv&ka 1 , the designation so is literal. By Naiada 
also, while elaborating \ ersatility m a Br\bmana, this designation lias 5 
been pointed by another method “ One who is thoroughly > ersed in the 
eighteen titles of law, and who knows the eight thousand divisions of these 
who is an expert in the science of politics and the like, and is a devoted 
student of Revelations * and the rules of tradition, h* who examines 
the (rules of) law relevant to the point in dispute, and comes to a deli 10 
berated decision on the point under consideration, is therefore called 
Prddva&ka ” Thus by both methods al«o t e bv the literal and tradi- 
tional mterpi etations, the result as a fact also has come to be stated 
Moreot er, it has been stited directly by Narada 3 1 As an experienced 

surgeon extracts a dart by means of surgical instruments, even so the 15 
chief justice must extract the dart (of injury) from the lawsuit ’ 

“ A Brdhmana also ' m this expression the word 1 also ’ is indicative 
of inclusion of other judges also Hence also Maim * 1 In these places, 

of men carrying on a dispute intensively by resoiting to eternal rules of 
law they should make the decisions of these ’ * In these places t * under 20 
the eighteen titles Katyayana also ‘ A king attains he iven, who investi 
gates disputes according to law, with the help of the Chief Judge, the 
minister s , the religious preceptor the Brlhmanas and the councillors ” 

The Chief Judge,’ having the qualities as stated before One carrying 
on with hun> is one ‘ with the Chief Judge In this manner in expres- 2o 
sions 1 with the ministers ’ and the compounds should be expounded m 
accordance with the uumbei which will be mentioned hereafter 

Of a minister moreover, the charactenstics have been mentioned by 
Vyasa ‘ One should install a twice bom man as a minister, who knows the 
import of all the S'dstras, is free from greed is expected to speak justly, qn 
\ vpra, ^ 'wreuAA* hs , i&A & vn -u Wig tottatrael h eredi ty ' 

1 ql^ + fvrrP — He interrogates, inrestigates and decides 

2 -yft— What is Le3rd , the Vedas the Bevelations 

19 remembered — tbe Tradition 3 Intr IIL 18 4 pj, yjjj g 

o sram ami-near and ?V-frof?r — One -who as in constant attendance upon 
requisition In the popular usage, he is one of the eight ministers, comoosiHp th 
Cabinet of Ministers Y S 100 
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Although the word Vtpra wig already used, the mention again of the 
word 1 twice bont is with the object of indicating that when a 1 ipra 
possessed o£ the af orest ited characteristics cannot be found a hshatriyi, or a 
\aisya possessed of these characteristics may be installed but not a 'hdra 
o Since <ays the Same Author “Leaving aside the twice born, one who 
investigates causes along w ith the Vr } alas of such a one, the nation be 
comeg agitated and his power and treasury also become extinct * A 
minister , in this, the singular number is only indicative as it is m regard 
to the point under consideration since in the text together with 
10 jnimsteis and experienced councillors preseivmg a dignified hppe irance 
should he enter the Council Hall of Manu l , a rule hating been laid down 
in regaid to the entering into the assembly with many councillors the 
special mention in the expression ‘experienced councillors, is with the 
object of demonstrating that by iea«on of their \ersuihty m the rules use 
15 ful for the matteis to be disposed of there is use for these here 

Similarly in regard totheBifiimam also a plurality has been mentionel 
by the Same Author 1 in the first half ‘ A ling desirous of investigating 
law suits, along with Brahma ms” ‘ Along with Brahmanas, i e with the 
learned is the implication So also Ya;3avalkya 2 “ A king should adtnnu 
20 ster justice along w ith learned Br ihmanas Although of these m regard to 
learning and the plurality of Brahmanas iu the «abh3, and in regard to tl e 
qualification of goodness there is no distinction with councillors still by 
re c ard to these not being appointe 1 a distinction from these should be 
inferred lor these (t e he councillois) are appointed, hence nbo 
Vanihlha 1 \\ hetber appointed or not appointed knowin 0 the Dharma, 
be must speak sncli a one utters a divine declaration who follows the 
Sstra As to w l at has been stated by Narada 4 ‘One who has not 
been appointed, must not speak on any account in a ju licial proceeding ». 
by one, how e\er, who has been appointed must be deli\ ere 1 lis opinion 
witl out any bias towards any party that has a reference to one who was 
auityjnmnlei and wlio.liad h^qnened to be in regard .to .nno.tlier business » 
otherwise tl ere would be a contradiction with the text stated before , also 
it woull secure the co operation of Brahman is and atoid a difficulty in 
regard to the other busme«s 
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The Purohta 'the religious preceptor’, however 

Paoe 15 # should be one only So al'o Vyasa, & The King should 
invest a Brahm ma from the North devoted (to his 
interest ) as the Purohta \ one who is accomplished in the study and 
knowledge of the Vedas, who is noncovetous, and who is truthful Here 5 
singleness is intended just as in the rule* ‘ He cuts the pole’ by reference 
to the object aimed at By saying devoted , the author points out tbit the 
Purohita should correct any unbridled inclination of the King in regard to 
the punishable and the unpunishable Hence also, in the case of a tians- 
gresston by the King of the rule of punishment, a penance has been stated 10 
by Vasuhtha 3 for the Purohita even ‘ If one who has incurred a punish 
ment is allowed to go free, the King shall fast for one night foi three 
nights the Purohita , the Purohita shall observe the hrchchhra for a punish 
ment against one not deserving of punishment , for three nights the king 

The assessors, moteover, ( may be ) man) So also Narada 1 ^ The 15 
king however, should select as assessors s , religious men of tried integrity > 
who are able to bear like good bulls, the burden of the administration of 
justice ’ The meaning is that lie should appoint assessors foi the pui* 
pose of investigating judicial proceedings, by means such as (of giving 
them) money remuneration and doing honour to them, and the like means, 20 
so that these will not depart from the established rules 111 the courts 
‘ Who are able to bear the burden of the administration of justice ? 
anticipating this (question) says Yajnavalkya & * Men accomplished m 

learning by the "tudy and knowledge of the Yedis, who know the law, and 
w ho speak the truth should be appointed as assessors by the king and 2a 
who are also evenlj disposed to friends and foes alike Tiiese also the 
Brihmanas only so says Kalyayana ‘ Moreover, he (1 e the king) 

1 Tho Turohita referred to here is rot the ritual priest of the Royal family 
It is a special Ofh er of the Court that is in contemplation 

2 Tho masim here rrferrod to is tho ^rrqWR-Sco Miraamsa V 1-27 (fourteenth 

vut\\ Z Z-± ft Vi ( \Wh onj& iomVa VAftanvMA 'j 
in this ths catting of tho pola has been ordained , hero acts such as catting paring 
etc have been prescribed in regard to the pole fl o question arises whether for each 
of these acts different poles are contemplated or these are to ba p rformed on the coo 
and tho samo polo , the answer is that m all these acts aro m regard to iho same object 
, one polo only u m"*it So here the seraral qualities stated are t» bo conceatrated m 
ono person so that it is onlv one yt who is contemplated 

3 Dh 8 XIS 40-1“ 4 Intr III 4 5 numbers of the 

assembly or court C Dock II 2 
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Their number and qualifications 


accompanied by assessors or councillors, w ho are steady, are special scholars 
arc of high parentage, and who are the best of Brtfimams, who are clever in 
interpreting the meaning of Dharma S'lhlrn, and who are accomplished m 
politics” Here Brhaspati mentions those who °hould be excluded “Those 
5 who are ignorant of the usage of the count}, who are unbelievers, or are 
excluded bj the S ifctra, the arrogant, angrj, covetous or distressed, must 
not be referred to m regard to a decision * 

Likewise, the rule as to their number also the Same Author 
states “ Where, Vtpras knowing the usage oF the people and the 
10 Vedas, as well as the law, and being either seven, five, or even 
three, aie sitting that assembl) is equal ( in sanctity ) to a sacrificial 
assembly Here, it should be understood, that in the case of the Chief Judge 
and others, by i easoti of money payment, these have only to assist, as is 
the case with the lilted, but they have no authority The authority for 
15 deciding suits, however, is of the king onty Hence also here by the ex- 
pression * along with the Chief Judge ’ and the like, is the reference of him 
alone as the principal, and not of the others The connection with the 
result also has been stated to be for him alone, and not of the others Like- 
wise, for not doing it, a sin having been pointed out m the smrti, the per- 
20 "manent authority also is of the king onlj, as in the text “A king 
punishing the innocent (i e who did not deserve a punishment), and not 
punishing the guilty (i e who deserved a punishment), brings great in- 
famy on himself, and goes to hell” Afiult has been attributed by 
Manu 1 to the king himselE Hence also a rule has been pointed out by 
the Same Sage 2 m regard to others than the king when entering a court 
1 Eithei the couit must not be enteied, or the truth must be spoken , a 
man who either speaks nothing, or speiks falsely, becomes sinful (guilty) ’ 
Moreover, a rule has been stated by Brhaspati for the king in regard to Ins 
entering the court J* The king should mv estimate into the suits only 
when suriouuded by three assessors, after entering the court and either 
sitting at the head or standing only ’ The meaning is * accompanied by 
three assessors only’ and not by one or by two Therefore theie is no 
contradiction with the number of assessors mentioned before Therefore 
it has been established that as in the R&jasftya sacrifice, so in l egard to the 
35 decision of judicial proceedings the authority is of the king alone. 

Moreover, here, by the word king is demonstrated by a secondary , 
implication any one performing the function of a king such as the prote 
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Meaning qf the word King 

ction of the subjects and the like, whether (he be) a L^hatrija, or of any 
other ca^te and anointed or unanointed, and not a 
Page 16* kshatnya 1 only, after (the manner of) the rule m the 
Ate hft 3 maxim under which the word king in 

1 The Author of the SmrhehandrikS bits that the word King here is not to be 
taken to bo restrictively applicable to the h{hatnya alone, but it is used as indicative of 
any one who performs the function of tho King, vie the protection of the subjects etc 
and that the word King is used here in its secondary and general sense as indicating one 
who governs, be ho born a Kshatnya or of anvotber Vnrna, beliedoly anointed or not etc 

lor the word (Kingship) is explained as the function of a OW/ j and a Trur ts 
one who is born a Kshatnya as is asserted in the Anvtjhtt iVyayu 

2 sftP’ means expiation (of sins ) by sacrifices See Jaitmni II 3 3 

wA trfl i Second Adhikarana Also sto further on, XI 4-3 (3-11 ) 
(Third Adhikarnna) OTitTf I (t) (f«) i 

^f5T I Ste pages 33 and 653 of SnqfrmTOc'T Vo) 21 

In the chapter on Jtajutdja saenfico, a sacrifice called 3?>iy An}hU is slated in 
the Srvh 

wTrufcwrp' ftiS* 15104 ^($nn 1 sjcrul pW 1 

ftjrjfr <3 51 #011 &c t 

“Uo offers a enko baked on eight potsherd* to Agol with gold as the daljAma , 
a cako baked on eleven potsherds to Indra ruth a bull as tho dnh/imi boiled rice to 
the ftv}<s, and for the duljAiaa a tawny coloured cow of six years etc 

Tho question is whether in these ceremonies the parts ehould bs performed all at a 
time ( !T>vt ) or separably ( srrwr ) The reply is that they are to bo performed at a 
tuno (^5n ) because there is a fig (J) 

In the same sacrifice occurs farther the text 
i'3 tusrsft nvt fiqtvspf pn 

na < < f • • 

I! a Brahmans oilers a sacrifice, alter placing it in the middle and making an 
oblation to Brhaspati ho should sprinkle ghoo over it t if a Rajanya, to Indra and 
a Vaisya, to Visredora Here fiui? placing in tho middle Ac ’ indicate! 
one performance There Is that another text which refers to a special desire e g 
WJlWB'Jrt I ct one bo made to offer a sacrifice, who has a desire for food Ac 11 

Thus there is nmtr of parpoxs and number which show* that the Art^h is one, and 
that tho subordinate parts should he performed once for all 

The position mar bo briefly put ia tho word* of S than S eon** thus (l) R- 3 fl 
<314 1* the iccej tire text for the ejWwTTP In the samo context 
occur* further the l?xt (2) avi «t< Then also c-cut* farther on the text 

(3) irpsrtWHI “to In regard t> these texts, th*re arue* tho question — Do these 
texts refer to tho Drehvans, Kshstme and Valsra as linng down the condition 
Under win h the details— e gasto harhaijnty r im Ira &c —are to be adopted at the 
lUjaslva, or is tho frr.lf. a dutin t sacrifice prescribed* The answer is that tho 
At**\( i is an independent sacrifice and *pihc»hle only to the K*hatnra caste ( J* or , 
detailed discussion tee on II 3 3 ) 
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tl e Vcdtc command * A ling should perform a Ittjasfiya sacrifice/ is re- 
stricted to the k'hatnya varrn and is the principal object, undei its literal 
aspect, viz kingship is the function of a ling The use of the word king as 
indicating one who governs lias been regarded as secondary in the use of 
that word by the Ary as such as Mann and others, as lias been stated in the 
Aie'fh (top c) AtValarana itself 

Therefore, by Brhajpah, the (duty of) entering the court has been 
pointed out “ After getting up in the morning, and after having per 
formed the ablutions m accordance with the rules, having duly honoured 
w ith (lowers ornaments and clothes the ellers, the scholars in Astrology, 
the medical doctors, the Gods, the BrUimanas and the priests — all these 
according to their merits, and after having paid obeisance to the pre 
ceptors and the like, the leadei at the head should enter the court ” 
Tor this reason also the investigation of suits Ins been stated to be by the 
«atne, by Yajnavalkya also * “ The king should mv estigate complaints 
etc ’ 

As to what has been stated by Prajapah >- "A king consecrated by 
anointment, or a Bnhmana well versed all round,, when seated on the 
seat of justice, should investigate complaints, unperturbed ” '‘Unpertur 
bed ’ Amdbanah t e unarrogatitly, tins even is intended ns laying down 
a command that an anointed king should investigate complaints, and not 
as prohibiting others , for m that case theie would be the incongruity of 
a restrictive exclusion (Pxri'aiilhyl ) 1 * 3 Hence also by the Same Author 
has been stated thereafter ' In this manner the K^batnyas, or the 
headmen 3 in their on n country severally , while in the case of other 
kings, a leading Brahmana should do (it) * The meaning is that seated 
on thereat of justice, free from arrogance, the kshatriyas and the Sj mantas 
should investigate disputes Other kings, however, t e of the Brlhmana, 
\aisya or other castes, for the purpose of accomplishing their duty should 
always invest a leading Bnhmana alone as the investigator of disputes. 
As for the alternative course stated by the same Author viz ‘Or a Br ih- 
mana well v ersed all round that also is not intended as demonstrating 
the n"ht of a Brttimana but as indicating that without the Ling , even a 
well versed Brihmana oi a Chief Judge mav investigate under the kmg’s 

1 Book II 1 2 See note 3 oo pages 21 <> -2l3 Mitakshara Collection Vol II (1) 

3 qwa- — tut s fl ifft — those who belong to the neighbourhood One living on 

the border It also means a feudatory prince ns contrasted with a paramount sovereign 
anqttw It *lw means a leader e g in a village, the headman 



In his absence, the Chief Judge 


2a 


authority , as it has been already pointed out 1 before that a Brdhraaaa 
has no authority to investigate disputes Hence also VijbmJ 2 “ Or he 
should appoint a Brahmans for investigating disputes ’ With tins 
import also, Brhaspati even “ Tlie king should investigate causes or a 
twice born Chief Judge, by placing before him the principles of justice, and 5 
abiding by the opinions of the Sabhyas and the S'&'tra." This moreover, 
is an alternative course when the king himself does not look into, and 
then only. To that effect also Mann 3 “ When, however, the king does 

not himself investigate the causes, then he should appoint a learned Brill 
mana for trying the suits ” “Learned,” * e well versed. Hence also jq 
K alyayana “ One who has studied one branch of learning (only ) will not 
know how to decide causes , the efore th* best of the v ersatile should be 
appointed by the kings in regard to disputes ’ The u°e of the word 
‘versatility 1 is with a view to indicate other qualities also So also it has 
been said ‘ One who is not hard, is sweet, of an affectionate. “disposition, 
born of (a good) heredity, farsighted, energetic and nncovetous also, should 
be appointed by the king in ( the matter of ) a dispute " Katyayana al«o 
“ When the king does not himself decide a cause, then m such a case he 
should engage a Bclhnwna who has mastered the S One who is 
vigilant, well born, impartial, not likely to create distrust, who is firm, who 
is afraid of the next world, devoted to religion is industrious, and devoid 
of anger “ When ' ». e owing to absorption in another business is the 
supplement To that effect al«o Yajuaralkya * ' Unable to attend to 

the administration of justice on account of other engagements, by a king 
should be appointed to work (m his place) along with the councillors, a 
BrJhwana knowing all laws ” The meaning is that on account of Ins be" 
mg engrossed in another business weightier than the administration of 
justice, by a king not ( being free for ) investigating causes, with three 
o««e« 5 ors only should be enjoined the Ouef Judge and not along with the 
Am itya or other ministers Hence also Mina * “That (one) shall care 
fully investigate Ins causes accompanied by three a«sessors only, bavin" 
entered the leading court, and either sitting or stand- 
1 *ai 1 17* mg The restriction in the expre^ton * n«ses«ors 
only is intended to exclude others , and ‘ bv three * 
is intended to exclud e * the numixr of five or seven \\ ith this very .a*. 

1 t"oj\2C]l 15 J-c «b 0 T C { StnjknTjr 15 J1 _ i»-2tT j ' 
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import Vyasa also “ Since he interrogates with effort m pursuance of 
the point in depute along with the assessors and by means of which he 
investigates, therefore he is called the Prddmala f the Chief Judge ' 
Here Katyiyana 1 “ Where a Brlhmam is not available, there (the king) 

5 should appoint a K«hatriya or a Yaisya who is learned m law, he should, 

with effoit, avoid a Ssfidra ' ‘ A Br ihmana ’ i e a learned one To that 
effect the Same Author ‘ Where a Yipra is not found who is learned there 
(the king) should appoint a K'hatriya, or a Yaisya knowing the Dharma 
S'fctra , one should with effort avoid a Sftdra.” In the e\pression ‘IC'hatnya* 
10 appears to be contemplated a ‘learned * ns has been (the qualification) 
directed to be in the ca«e of a learned Brthmana In saying ‘with effort,’ 
the Author points out that by non exclusion, great liarra would take place 
That has, moreover, been spoken to by Mano 1 2 * . “ Of a king for whom a 
faftdra makes the examination of the law, of such a one the kingdom 
^ sinks low, like a cow in a morass ” Thus even when a K'hatriya or a 

Yaisya knowing the Dharma S'd'tra is not available, a Sildra should be 
avoided To that effect, moreover, has been stated by the same Author 5 * 
“A Brthmana who subsists only b\ the name of his caste, or one who 
merely calls himself 4 a Brithmana, may be an interpreter of the king’s 
20 laws but never a Jatidra on any account.’ ‘Who subsists only by the 
name of his caste,’ and not one who earns his subsistence on account of 
his learning and character 

Vyasa, however, states a fault in accepting a Sftdra, in the post of a 
minister even * Leaving aside the twice born, one who looks into 
25 the causes in company with the budra* of such a one the nation wall be 
violently agitated, and bis force and treasury also will perish” The 
import is that therefore, to avoid this calamity, even m the posts of 
ministers and the like, he should exclude the IsOdras Likewise, by way 
of pleasing the nation, one should have in ’the assembly the 
company of «ome tradesmen also , so rays Kalyayana “Attended by a 
number of tradesmen from guilds, and possessing the qualification of a 
good family, character, advanced age, and opulence in wealth, and devoid 
of jealosy "■ ‘‘Trom guilds'", i e ’belonging to a group Likewise, t*he 

1 Bee Vyavahara MayukLa Sk Text p 2 1 24 EogL Tr p 5 11 7-9 

2 Oh VIII 21 3 Ch VIII 20 

4 — The suffix gp is used to indicate that a person professing or 

pretending to be or calling himself by a same to which he has no real title cp *PT 

also used in a similar sense e g <i5f!«niep 51 s ? I 
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Same Author mentions their duty also, ‘There, the tradesmen should be 
invested as investigators of justice 

Similarly, an accountant and a scribe should also be created by the 
Iving, so says Brhaspali ‘ The King should appoint tuo persons 
as an accountant and a scribe, who know the principles ' o£ the 5 

science of wouls aud names, who have studied the lexicons who are 
skilful accountants, who are pure, and who are acquainted with \ a nous 
alphabets Vyasa al«o ' The King should appoint an acco mtant 
who is an accomplished scholar of the three sections of the science 1 2 3 
of the heaaenly bodies, who can yield a clear result, and who is accom- 
plished in the stud} and knowledge of the Vedas He should appoint 
one with a clear handwriting who can use appropriate words, who is 
pure, who can use deal syllables, who has subdued anger, is uucoietous 
and who is truth speaking ‘Who is an accomplished scholar of the 
three sections of the science oE the heaaenly bodies’, t e who is an 15 
accomplished scholar in the three parts of the science of Astrology 
viz Bord 3 , Mathematical calculation and the constituted Texts 4 The 
qualification ‘accomplished in the study and knowledge of the Vedas’ is 
intended to establish that the accountant should be of the twice born 
class, as such a one is impossible from among the Sudras and the like <jq 
T he scn.be also, as lie is in company with him should also be a twice 
born only Hence also with a view to obviate the twice bornness of 
S&dbyap&la the inclusion of a Sftdra has been made by the Same Author 
A Sidhyap da should be appointed b} the King who would bring about 
the accomplishment of the object to oe established one who is a heredi* 25 
taiily born bftdra strong, and one abiding by the orders of the assessors’ • 

‘OE the object to be established * e such as summoning the plaintiff etc 
the defendant witnesses &c So also Brhaspali ‘ Tor summoning the 
witnesses the PI untiff, and the Defendant and for their protection, a truthful 
and confidential man should be appointed, subject to 

Pace 18*“ the authoritj of the Assessors ‘Summoning’, 1 e 
in.\ituigtn cn>XL£ The meaning is that ac.ca <awv. 

1 — Borrodaila* translates Skilled in crpoan ling words’ while 

Mandalik ‘ Who know the principles ot grammar 

2 finiWjT — one well versed in Astrology and Astronomy 

3 |rci— horoscopy The ns ngofazodical sign— pti 5 cSrtrwJ 
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The S&dhyapdla — i he Court Steward 


man who is born m a hereditary line such a one should be appointed by 
the King ( to work ) subject to the authority of the Assessors 

In this manner these places of decision of a high type have been stated 
by Mann and others By Bhrgu however, has been stated even the 
5 ‘loner type of the places of justice ‘ Bhrgu stated ten places for disputes 
and five ( more ) also, by which disputants having leached a state of 
difference, leach a decision ” These fifteen places moreover, lme been 
pointed out by the Same Author ‘The foresters however, should do by 
those of their own, those of a caravan, by the cam mis , the army men 
10 by the aim) men , in a town even by the inhabitants of both The 
familyraen, the leaders of caravans, the inhabitants of towns and villages, 
adopt a place as desired with the consent of both The Vilhgers, 
Townspeople, Associations, Guilds men learned m all the four lores, 
members of particular groups, families and members of families persons 
15 appointed and the King likewise 1 * Here the fiist five places are for the 
special classes of men such as the foresteis and the like only In a dispute 
between men established m the form of a town the decision is by the 
residents of the neighbourhood lien of a family, leaders of caravans, and 
innabitants of tow ns and villages, select a place approved of by the unre- 
qq pentant plaintiff and defendant The ten places such as the village and like 
others aie common Grdma ‘a town, oi a village’ i e people settled m the 
form of a village or town Townspeople’, i e the assemblage of the 
inhabitants of a town Ganah ‘Association i c a collection of families 
or under the Smrti of Kstyiyana ‘An assemblage of families, however, is 
called Gana ( Association ) ‘Guilds’, (Frenis ) the eighteen lower classes 
su ch as the washerman, and like others ‘Men learned m the four lore*,' 
i t men versed m the four branches of knowledge such as the metaphysics 
and the like The word also’ iha , m the expression ‘men learned m four 
lores also’, is indicate e of a combination of other learned men with the 
30 men learned m the four lores, as Pitamaha has piolubited one man ( only ) 
from declaring the law ( m the following text ) “Therefore one alone 
although knowing the rules of lvws should never declare under the law” 
Vargmal ‘members of particular groups’, such as, the gams mil the like 
i The associations ( Gams), unions of heretics also the Vrut is, and the 
3'rems, as rIso those others who are ( members ) of the combinations 
S mu has, these are called the Vargyas , so (says) Brlia*pati " vide tins 
Smrti of Kityayana. The mention of the name of Brhaspati is with the 
object of pointing out that tins tradition about the Ganas etc was well 
known even before The association of the arm bearers is ( called ) VrJta 
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‘'The bearers of sevcnl anna when associated together afc called Vi tikis” 
bo, having been stated by the Same Author Kvlmi, families, i c the 
sagotras of the plaintiff and the defendant Kvhka ?, ‘of the families’, some 
of the seniors among the qotrajas of the plaintiff and the defendant ‘The 
appointed* l e along with the Chief Judge, the three assessors ‘The 3 
King’ i, e along with the BrUimanas 

Jn this connection Brhaspali 1 Established or stationary, not 
established, nnder the (Royal )seal, and under the S'dtfras, are stated to be 
the fourfol d var i eties of cour ts , and the members of the Snbhh are also of 
the same hinds ” The court which is held at a place like a forest and the like 10 
is ‘not stationary 1 or established ( ApiatuhthtA ) Generally not being 
possible to shift toother places and m the case of inhabitants of both the 
places and the like, that being absent, it is stationary ( Prattjhthita ) In 
the case of the appointed councillors, moreover, being accompanied by the 
(Royal) signet, Law, and the President it is Mudrit ), under the (Royal) I 5 
seal In the case of the Ring, however, being controlled by the S'Astra 
it is S 'ihtritl (Under the ‘■ustra) This classification, however, has been 
pointed out by the Same Aullior -*‘lhe (permanently) established 
Praiiihthiia ( Court ) is m a town , m a Milage is a moving one called the 
unestablished ApraU*hfhtl ', the one with the Royal signet is joined with a 20 
President and that having the King is enjoined by the S Astras ’ ‘The 
President, / c the Chief Judge as he has been invested with the power 
of investigating legal proceedings I 11 Ins hand, moreover, should be 
given by the King hit own signet for the production of the Defendant and 
others, tins is inferrable fiom this (fact itself) There the Prafifhtfut'l 25 
and Apratisht/ull Court should be caused by the disputants 
themselves desiring a decision by payment of money, showing respect 
and the like means, as under the injunction of the S Astra, m the 
absence of an initiation by the Ring, there cannot be constituted a 
Court. The one under the ( Royal ) signet, and that under the S'Astra 30 
also are to be organised by the Ring himself in the exercise of his own 
authority Therefore, there, those desiring a decision have to approach 
him alone, and not to constitute a Court (assembly) There, Pifamaha 
states the superiority of the Court unde” the S Astra over other kinds of 
Courts “ The disputes which had gone to the first Court, whether in 35 

accordance with the law, or not in conformity to law, if these resort to 

1 3eo Apararka p COO Another reading is srnfol /or giftftr , is 

also another 
6 
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the King’s Court, these refer to the former plaintiff ’ Tormer 
plaint', r r. the ( phtntiff s ) first cotnpluttf I lie use of the expression 
‘King s Court’, is indicative, by an cxtenled application, of superior Courts 
Snce the Same Author siys/“l\liat has been decided 
5 IIaoi 11)* (by a Court ) in n ulJigt should go to ( the Court in) 
the town while that decide 1 by ( the Court in) the 
town, (should go ) to the King , w hen it has been decide! by the lung 
whether a good or a bail decision there is no io\ i\ al of that Narada 1 
also “The Atif« , S'mm, an ollicei appointed (by the King) 
jO and the King ( himself ) nic established for deciding disputes , and among 
the«e each «uccecding is superior to the one preceding it m the order . 

Tims in tiie Smrticbandrika the i uie about the Deciding Authorities 

Now the Law Court — Swadharma Slhanevasthanam 

There Katyayana “That pi ice is indeed called a Comt of Justice, 
j- where m accordance with a consideration ( of the rules ) of religion and law 
(ilhaima *d<tnx) a discriminatory evauunation of the red point at issue his 
been authorised to be made”. The place where, of the point at issue, 

» c the fact as set out in the compl unt a discriminatory examination of 
the reality, there the conclusion in accord ince w ith the Dharma and S'ds/ra 
20 by the deciding authorities is authorised, is set out, that place, is called 
the Court of J ustice, by reason of its derivation from the fact tint a dis- 
criminatory consideration according to the Dharma S ihtra is authorised 
Ih, ‘indeed , indicates that it is w ell know n 

This Court of Justice, moreover, should be erected in the 
on Lastern direction To that effect is £ankha 1 The Court of Justice 
should be in the Eastern direction , that, moieover should be provided 
■w ith fire and water ‘In the Eastern direction , i e from the King s 
palace Hence also Brhajpali ‘The king should erect a residential 
building m a fortress, having water and trees around ( it ) , ( and ) on the 
30 eatem side of it ( i e. of the house ) should be located the Court-room, 
property constituted and facing the east Containing flowers, in cense, 
seats, and provided with seeds, jewels, aud containing the images, 
documents, nnd di\ mities also and likewise provided with fire and water”. 

The court room designed and constructed m this manner, one should 
35 enter in the morning after offering oblations into the fire So also Mami J l 
i‘Haam 0 got up in the last watch (of the night), lming performed the 


1 Intr Yerse7 


2 Gh VII 145 



Arrived of the King 


35 


ablutions, with a concentrated mind Iming offered oblations into the fire, 
and after having worshipped Brahmanas, ( the king ) should indeed enter 
the hall of audience of auspicious signs.” Heie, in the expression 
(Archya) ‘after having worshipped* although there is no compound, still 
the transformation of the gerundial termination into, ya is not faulty, on 5 
account of poetic license. The conclusion is that the king should 
enter. Hence also Brhaspali : “ Having got up in the morning, a king 
after having performed the ablutions, with concentrated attention having 
properly worshipped with good flou ei s, ornaments and clothes, the elders, 
the astrologers, the scholars, the gods, the Brahmanas, the family priests, jq 
and after having paid obeis incc to the teachers etc should enter the hall of 
audience.” Here the construction is that the king should enter The 
pluial number m the word 4 family priests,* is expiessive of the act only, 
as in the case of pd*d9 1 and not of plurality, as th“ family puest 
is one. jjj 

The king also should enter along with the Brahmanas and the like, 
to that effect also Manu 2 “ A king, desirous of investigating disputes 

should enter the hall of justice preserving a dignified demeanour along with 
the Brahmanas, and also accompanied by mmisteis versed m ministrations.’* 

Heie the uord cha, 4 and also ’, is intended to indicate the chief judge, 20 
family priest, assessors, associations of trades people, accountant, scribe, the 
stewaid of justice, gold Dharmasdstras also, of these also, like the 
Bitttmana, theie being a use in legard to the investigation. There the 
use of some has been pointed out m regard to the decision about the 
judges Heie the use of some (others) will hereafter be stated 

In regard to the entry into the hall of audience, Sarhvarta states a 
special rule i “ Having offered salutations to the guardians of the quar- 
ters, and entered the spacious hall of audience, a king should give piotec- 
tion to the subjects by investigating causes.” The 
Page 20* locative case here is indicative of means The mean- 
mg is that, by means of investigating causes, he should 
offer protection to the subjects The use ot it as a means may be obserted 

1 Soo Tinini IV II 49 <?T5ro?>v! V i The suffix ? w added to 

indicate plural, collection e g ernn — a net i e a collection o£ ropes or nowssj 
( ^35 ) , eo also qwjr — heap of gross , Lay stack ^ssn, 31r^T &,c 

The meaning is tliat the plural in does not indieuto plurality of persona, 
but plurality of actions or functions __ 
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medrtelj by the detect on of the offende - which is useful m the matte- 
of the governance of the people 

In this manner lmi lg stated the setting of those who had ei tered tV 
cou’t room, which folio ed ns of course, BrJiaspat. states the ml" as to the 
5 quarters m regard to some 44 With his f ice t lrneu to tue east should sit 
the king the assessor* with fu.es turned to the nort the accountant with 
Ins face towards the west, aud the scribe witu his nee towards the south 
Gold, fire water, and indeed the Pharma S \ tins also, the king should 
deposit in the nndd'e of these, and religious merit and also auspices” 
i(l The seating of others moreover, should be according to convenience, as 
there is no rule (in *iut behalf) 

In this mannei an a*semblj made of the ten accompaniments help 
ful in regard to disputes, such as the king and others, is like a sacrificial 
assembly, so sajs the Same Author “The king the duly appointed 
25 officer, the assessors also, the smrtis the accountant and the «cribe gold, 
fire, water, its own officer, these accessory means^are indeed ten The 
assembly m which, with this ten limbed instrument a king investigates law 
suits with a determined resolution, that assembly is comparable to a sicn 
fice” ‘ Duly appointed office', t if, the Chief judge ' Its own officer,’ i e 
20 the steward of the court 

The Same Author also states the datj of the accessory members “Of 
these ten also, the function of eidi separately has been stated ✓ The 
president is the speaker the king is to issue orders, the assessois are the 
investigators of the cause, the smrti dec! vres the final decision the success 
<95 (of a party), the grant oE relief, and the punishment also , for tne pur- 
pose of the oath, the gold and fire, and for the thirsty and the agitated, the 
water , the accountant is to calculate the amount and the scribe to write 
out the judgment and decision The steward should do the bringing in 
of the opponent and the councillors, as also of the witnesses, and should 
30 always guard the plaintiff and the defendant (who may be) without 1 
surety ' 

The expression 4 the president is the speaker,' is intended as a 
Jtx&Ubi ar.e junce Vasisbtha .has stated .that ‘lEvcu .th/uossessnus .and 
the others also knowing the law must necessarily speak ’ ‘ The king 

gj to issue orders,’ this expression is also intended as applicable 'to (whomso 
ever has) the capacity for causing money (to be paid), punishment and 
fine to be inflicted as the same Author has stated that 44 the punishment by 
means of a wordy reproof or by the expression 1 fie' dhd, may be 
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administered by the Chief Judge even * Moreover, after stating that 
the (person having) authority forgiving a decision is the king, and a 
Brihmana of veisatile learning ’ it has been stated “ The (right for the) 
punishment or oral reproof, and by the expression dhd f also have been 
stated to be limited to the Brihmana only, and the 0-' ght for) monetaiy o 
punishment and the punishment by corporal infliction are both restricted 
to the king ’ Of the permanently established and the impermanent coun 
cillors however, by reason of the absence of any paiticular command, there 
is no rnle 

Having seated tlemselves at an auspicious place after having jq 
giv en the decision merely, they may retire, as they have no authority 
either to award punishment oi direct a money payment In disputes 
about heinous cumes, howcvei, they should not even give a decision 
Hence says Brhaspati “ Those of the families associations, guilds and the 
like, who have been duly invested by the king, these should investigate the lo 
causes of men, excepting the decisions about heinous offences ” 

The court invested with the (Royal) signet however, is equal to the 
assembly of the Brlhmain as says Manu 1 * The place where sit down 
Br ihmanas versed m the Vedas and three in number and also the learned 
man appointed by the king they regard th it as the assembly of Brahman . 20 

‘Appointed ( Prubta ) e invested with authority, i e. in short the 

Chief Judge 

Amon 0 the sallyas also, those of the assessors who create in the 
plaintiff and others satisfaction, such assessors become praiseworthy , so says 
Vyaja 1 The assessor who causes satisfaction to the plaintiff the defendant, 25 
the assessors the scribe and f he spectators also, with passages from religious 

Page 21* hteiature, such an assessor attains praiseworthiness’* 

Similarly the Same Author says that the assessoi who removes away 
doubts from the disputants and others is their life giver “ Of the men 
who carry on a dispute with each other through misapprehension one who 30 
removes their doubt, that assessor has been declared to be a life gt\ er ’ 
i <? one who wards off men from a , mutual quarrel Vasishtha states the 
result to a life givei ‘ That merit which accrues for liftiu 0 up a dying 
Bi ihmana from a pool of watei, the same is the merit foi lifting up one 
from a dispute at law The expression 'one dying* is also pronerlv 
applicable to the person who is here the subject 2 of comparison 

1 Ch VIII u 
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Responstinhtj for an unj tsl dectsio . 


Moreen ei Brbaspali states t]je result to particular assessors “ Those 
who are immersed m the darkness of ignorance and aie shrouded under the 
a eil of suspicion, one who renders these free fiom distemper with the 
pin 1 of the collyrium oE knowledge, such a one obtains fame here, and 
5 also honour from the king, and a ( listing) place in heaven also Casting 
off avarice hatred and the like, one who leaches the decision of the cause 
by ( following ) the rales laid down in the S Istra to such a one accrues 
llie Emit of a sacrifice * 

For those, moieover who make a decision by transgiesamg 
10 the S fltintuoommantls Kalyayana states the sm (acciiung) to these 
Mr here a decision has been given by the councillors ( SabJyas ) by 
transgressing t! e rales of justice ( Nydjasusha ) the^e justice { Pharma ) 
being destroyed by injustice ( Adharma) will destroy , (them ) (and tl ere is ) 
no doubt Similarly also a sin has been pointel out by tLe Same 

15 Author for not warding off a king intent on (doing) injustice 
/ The members «ittmg in court should not tolerate one who is *et about 
( doing ) an injustice those wh6 tolerate fall along with the king into 
the hell with faces turne 1 downwards Therefore lie should not be followed 
by the members of the Court, so says the Same Author ! ‘ Those members of 
20 the Court in such a case who follow 1 im even though lie proceeds unjustly 
these even themselves become particij ators in it and therefore the 
Iving should be admonished by tl em by degiees From the evpiession 
(S atiad) by degrees a contradictory statement for fear oE sm, may not be 
made at that very tune but in course of time Hence also Ins been state l 
by the Same Author Having come to know that the min 1 oE the Kiug has 
swerved from the path of Justice at that time what is agreeable to him 
may be stated a councillor does not become a sinner on account of that 
Manu 2 , however, states a sm for those councillors who do not make a 
protest against an unjust decision being given W here Justice is dts 
30 troyedby injustice or truth by falsehood while the councillors arc sitting 
m the Court an 1 looking on there the Councillors are ( also ) destroyed 
‘While looking on m this the 0 enetne cascis used to indicate dis 
respect 3 

1 S^tTT^JT^TI— -cp f* TUI |n?JFT*r*rrqr I 
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Moreover, for a decision it liw by disregarding <ome of the 
councillors, a sm has been pointed out by the Same Anlhor 1 * But wheie 

justice wounded by injustice, remains m a Court assembly, and they 
do not extract the dart from it there the Membeis of the Court also aie 
wounded ( by the dart ) The non removal of the dart is determined 5 

also by the absence of the consent of all the councillors So also 
Narad a 1 4 Where all the members of the judicial assembly opine ‘ this 

is right,’ that decision becomes free from a dart, otherwise, however, it* 
has a dart in lb’ Therefore, for self protection, justice must never be 
wounded , so says Manu 3 “Justice being violated, destroys justice, 10 
being preserved, preserves , therefore, justice must not be violate 1, lest 
violated justice destroy us ” Moreover, for avoiding the degradation to 
the Vr*ludas 4 status one should secure a non violence to justice , so says 
the Same Author * ‘ For indeed, divme justice is ( said to be ) the 

(sacred) bull ( Vrtha) , one who causes obstruction to it, sucli a one the gods 15 
consider to be Vr^hala therefore one should not violate justice ’ Alam, 
‘obstruction’ 7 e tiansgression Harita hovvevei, states a hell fora 
JWiafa “As a blind man eats a thorny fish, so does oue who being m an 
assembly speaks in ignorance in distortion of the real fact ” 

Pag* 22* Here Narada 6 20 

Therefore a member of a judicial assembly, hiving entered the court, 
freeing hmnelE ftom attachment or hatred, should so make a declaration that 
lit m ly not fall into a hell ’ \\ hat kind of declaration ( should it be ) for 
the nvoidence of a hell ? So sijs the Same Author 7 * In proceedings 

correctly decided the members of the court attain purification Indeed 25 
their innocence depends upon the justtce of their decisions , therefore one 
should declare justice alone Their , 1 e of the lecisions Kalyayana 
al»o ‘ A councillor must necessarily declare an opinion which is m 
consonance with Plarnia ( law ) and Artl t if the king do not listen the 
councillor however, becomes blameless on tliat account In con 0 q 
sonance with \rtha ’ 1 e containing the principles of the science of 
jjohtics Mann* also ‘ The king however, becomes blameless, tlm 
councillor is freed the sin accrues to the perpetrator where one deserving 
of censure is censured Hither the court must not l*e entered, or the truth 
must be spoken , a man who either «peaks nothing or speaks fahelj, 
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rumshmenf for the Councillors 


becomes sinful ( guilty ) As to whnt lias been stated by bin 1 * 
“One should speak the tiuth, one should say what is pleasing , one should 
not utter a disagreeable truth ” that has a reference to other than one 
giving a decision , since it has been stated that m such a case without 
5 partiality, an unpleasant declaration may even be made 

In this way m spite of the rule as to immunity from any benefit or dis 
ad\ antage,a councillor who undei the influence of an mtensu e passion or the 
like, declares a decision of a dispute contraiy to the Smrti, Usage or Justice, 
for such a one Narada 3 propounds a punishment : “ Whether through 
10 passion, or through ignorance, or out ofnaarice, one who pronounces a 
perverse judgment such a Councillor should be regarded as not a member 
of the Court , and such a sinner, one (i e the king) should puntsli sev erely 
Katyayana also “ Through friendship, or through ignorance even, or 
through in fatuity also, there the councillor is guilty of a false declaration , 
15 such a councillor has been declared to be liable to be punished”. ‘Friend* 
ship ' * e. attachment , ‘ infatuity ’ i e distorted knowledge 

Here, one declaring o false decision unlerthe influence of passion, 
avarice or through fear even, should be punished with an amount which, 
is double that of the fine ( prescnlxxl ) for a defeat in the dispute , so 
qq says Yajffavalkya 3 “Out of passion, avarice, or e\cn through fear, 
councillors acting in departure from the rule" of the Sinrts or from a 
similar cause, should each he separately punched with a fine double that 
in dispute" In a dispute, the pumsnment which accrue* upon a 
defeat, the double of that should he be compelled to pay , this inter- 
pretation which i« according to the opinions of many commentators should 
“ J be accepted , and not, moreover, double the amount in dispute, ns is the 
nnjiort of some commentator, as it would not lie proper. The impro- 
priety, moreover, has been explained by many comment Hors, mnl «o is 
not stated here again through fear of prolixity . 

In the «anie manner also should be punished those who given false 
^ decision nnder the influence of mfatuity , so says Katyayana “ After 
correctly understanding how to decide the cause a councillor should 
tiV.rwn'frr aWav Ah? jhwjwfiv , ,lv nlvwM .wjjv’aW.Uvv j £. Abe* A-wvwjiv £!w* 
who ( so declares ) Ix-comt" liable for a double fine ” 

Tliose, howev er, who declare a false decision through ignorance or anger, 

* m the absence of a particular rale, the text of Brhaspah stated generally in 
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And/or others also for fraud or corruption 


il 


regard to the councillors applies in such a case “The Councillors who 
declare an unjust decision similarly those who live upon bribes, as also 
those who commit a breach of trust all these should be expelled ’ Those 
who live upon bribes lias a reference to others than the councillors, as m 
the text of Vishnu' ‘ Of false witnesses the entire property shall be 5 
confiscated , as also for councillors who live by bribes, ( the punishment 
of ) the confiscation of the entire property having been stated in regard to 
the Councillors 

As for what has been stated by some that for a false statement, undei 

the text of Mann 3 * If, however, through ignor 10 

Page 23* ance, they are punishable with a thousand ’ a differ- 
ent punishment from two hundred etc has been 
stated that is intended to state that under the rule of Yajnavalkya that a 
double punishment occurs only for (acting through) passion, a different 
punishment is to be sought m case of ignorance etc , and not for demon* la 
stratmg the punishment of two hundied or the like upon the strength of 
the text of Mann In the text ‘ They declare that the wise have prescnb 
ed these fines for perjury Manu 3 having declared m the summtng up 
that the text has a refeience to offences by witnesses Therefore the 
punishment undei the text of Brhaspati in case of ignorance etc. should be 20 
taken as having a reference to councillors 

The Chief Judge, or the councillors are to be punished even for hav 
ing mere conversation in a secluded place with a claimant before (the 
declaration of) the decision so says Kalyayana J If while a proceeding 
is yet undecided a judge holds conversation in secret with a claimant, 2 a 
he becomes certainly punishable and the councillors also and no doubt 
The Same Author says that if a fault of a councillor is discovered after the 
decision he is to be compelled to pay a fine Whatever loss has been 
suffered through the fault of a councillor, should be made good by the 
councillor at that time but one should not d sturb the decision of the gg 
matter in dispute between the parties The meaning is that one should 
not revoke n decision made even by a vitiated councillor , but what loss 
has been suffered on account of the fanlt should bf caused to be paid 

Narada* states the faults m a councillor Those members of the 
court who after having entered it sit mate and meditative and do not 35 
speak when the occasion arises are liars all of them * When the occa 
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The tow of Yamafor (he King 


aion auses*, t e a proper one Also 1 1 That is not a judicial assembly 
where there are no elders , they are not elders who do not speak (accord- 
ing to) the law That is not (according to) law, where there is no truth , 
that is not the truth which is vitiated by fraud ’’ 2 
- Thus in the Smrlichanirika, being seated at a Court of Law 

Now the Law regarding the Trial 

There Katyayana 15 The Ling attired decently, after having gone to 
the assembly chamber, composed in mind, and standing or seated with bis 
face turned towards the East, should investigate causes of the litigants 
along with the elders v ersed in the three lores and also with ministers 
knowing the law ’ As it is impossible to function standing and seated both 
simultaneously, an option exists Hence also Mami 3 “ There, either 

seated or standing, raising bis right arm, Without ostentation in bis dre's 
and ornaments he should investigate the causes of the suitors ” This 
option as to standing and sitting is intended as a prohibition against 
sleeping or moving round The expression ‘ raising up the right arm,’ 
is with a view to regulate that in au assembly of the Brihmanas, the 
(upper) covering cloth also should be put on as by the right 4 To 
that effect also Another Smrti “ In an assembly oE the Br ihmanas how 
ever, one should raise up his right arm The expression * Having put 
on an unaustentatious dress and ornaments ’ is intended as a prohibition 
against arrogance bo also Prajapah ‘ A king who has been duly anointed, 
or a Brahmana who is well versed, when seated on the seat of justice should 
investigate disputes undated ’ * Unelated ’ » e unarrogantly The 

use of the word ‘undated’ is also used as indicative oE ( absence oE ) 
jealousy To that effect also Narada 5 Therefore having readied the 

seat of justice, devoid of (any feeling of ) jealousy, he should be even towards 
all beings, following the vow of Vaivasvata ” * Vow oE Vsivasvata ' t e 

the rule followed by Yama 4 That, moreover, has been pointed out by 
the Same Author 7 ‘ As Yama regulates at the proper 

Page 21* time both the friend and the foe in the same manner 
should the subjects be restrained by the king , tins 
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Authorities Dharma and Artha Sdslras Upon a conflict 

indeed is the vow of Yama” Yajoavalkya 1 also* “Therefore, like 
Yama the ov erlord after discarding likes and dislikes, should conduct 
himself after the manner of Yama, subduing anger and restrainin'* the 
organs” The use of the word ‘anger’ is indicative of ‘avarice’ also 
For, the Same Author 2 also “ The king, divested of anger and avarice, 5 

should administer justice along with learned Brahmanas, in conformity 
with the principles of legal science " The expression ‘ in accordance with 
the principles of legal science ’ is intended to exclude the principles of 
politics, such as those prescribed by Ustnah and others, and not however, 
for excluding the principles of politics in accordmce with political science 10 
winch is included in the science of legal principles, since says Narada 3 
‘ Without detriment to the principles of legal science or the political 
science, a king should carry on the inv estigation of disputes attentively and 
skilfully ” 

The Dharma S' Astras have been pointed out by Pitamaha “ The four 15 
T r «/«s w ith the Anyas, the 1 /imdns? the Smrits likewise, these are the 
Dharma S'astras , the Pur&na and the NyAya philosophy ” The S'mrti 
referred to here as a distinct source is the Artha S aitra 1 e. Political 
Science, where (the consideration of) Artha is given prominence That, 
moreover, Ins been pointed out in BhaYjshyat Purina “The use or non oq 
use of the six means according to the importance of the object, the 
utilisation of the means such as peace and the like others either collectively 
or separately, the appointment of presiding officers, the uprooting of 
thorny objects , this smrti lias been called a drshf'lrth ?-one bavin* a visible 
purpose — b) the sagis, 0 elder brother of Garnda ’ This is merely an 25 
illustration of a dr h[ Irll a Smrti Thus the meaning is that the science of 
Polity which .treats of peace, war, and the like topics, is a Smrti with a 
visible purpose lias (rule of) following both the sciences, is only apphe 
able where there is no mutual contradiction between the two To that effect 
Nsrada 4 t “ \\ here the Dharma S'Astra and the Artha S'Astra are at oa 
variance, one should discard the dictates of Artha S istra and follow what 
is stated in the Dhirma ^ Astra ’ Hence where bv the declaration of the 
success of one, the 'ecanng of a friend occurs as stited in the Artha S'Astra 
(but) in opjMjsuion to the waj of the Dharma, there, by discardin'* the 
securing of a fnen 1, the saco-ss of the other part} alone should be 
declared 
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When a conflict among smrtta, Nydya 


Where, moreover, there is a contradiction between two srtirtis, there 
states YajSavalkya 1 "Where two srartis conflict, principles oE equity as 
determined by popular usage shall pre\ail ” The meaning is that where 
there 13 a conflict between two smrhs which lme *u(U for their basis, 
5 (there) such a result should be obtained as w ould work an adjustment of 
the two on the strength of the rates of logic as to rele\ incy and non- 
relevancy cs deduced from popular usage In this manner, e%en when 
there is no conflict, such dictates of fcl stra alone should be followed as are 
supported by the rules of justice , so says Brhaspah ‘‘ Bj a sole reliance 
10 Upon the sastra, should not a decision be made , for, a deliberation 
devoid of reasoning, leads to a frustration of Dharma Hence, it comes 
to be stated in tetras that one should decide by a lesort to the import of 
the sdstra only, when supported by (rules of) logic It has also been 
stated by Gautama 1 “ For arriving at a judicial decision, rules of logic 

15 are a means ** * Tor arriving at a judicial decision,’ I e for arriving at a 
legal decision So also Another Smrli 5 u One who lm estigates by means of 
reasoning, such a one comes to know the Pharma , not any other ” There 
fore one should not decide all at once , so says Pitamaha : “ Untruths 
plausibly appear like truths while truths look like untruths, owing to cir 
20 cumstances creating suspicion , therefore it is proper to make an invest! 
gallon” Nirada 3 also ‘ The firmament has the nppeflrnnee of a flat 
surface, and the fire fly looks like fire , yet there is no 
Page 25* surface to the sky, nor fire in die fire fly Therefore 
it is proper to investigate a matter, even though it 
25 should have happened before one’s own eyes One who delivers his 
opinion after he 4 has investigated (the matter) will not violate justice 
One* who has not committed theft, comes to be (declared) a thief, 
while a thief comes to be regarded as a non thief , although he had not 
committed (any) theft, mdndatya ‘ was found to be a thi ef at a trial 

j Book II 21 ~ T Dh B Oil JI 23-21 3 Intr 72 
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who Hoes not deliver lu* opinion till ha has investigated tho matter etc 

5 This and the following verse* are not to be found In Dr Jolly* Edit 
They are found in the Trivend torn edition of harada as Verse 30 an page 9, 

Verse 3e on page 8 

6 1/a ntji cyo rra s wrongly dealt with as a thief There are various ver* 
of this episode In the several rur»nas According to tho 1/arlantteyu ( Ch, 3 
and the Gatutfa ( I 142) ha was impaled under » charge of theft The Paumu 
Purina ( 111, 101 ) states that he was impacted of a horse theft In the Simula 
Purina ( V. 169-172 ) ornaments of a woman, and King* wealth ( VI 167) are the 
inbject* of theft There 1* a well kaoern $ihi cl that name In the Vedlo literature. 



Investigation to be very careful 
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The divine dharma indeed is very subtle, difficult to be seen, difficult to 
be investigated , hence the course o£ justice should be conducted by a visi 
ble path * ‘ Surface,' t. e the earth’s surface ‘ At a trial’, t e by the 

particular variety of a decision known as judicial investigation (Vyaiah&ra) 

1 A visible path’ i e clear way Mann 1 also * As a hunter traces the 5 
lair of a (wounded) deer by the drops oE blood even so the king shall dis 
cover on which side the right lies, by inferences (from the facts) (14) 

By external signs let him discover the internal disposition of men, by 
their voice, colour, motions, aspect, eyes, and gestures also ’ Yajuavalkya 3 
also ** In the case of an assault for which there were no witnesses, the 10 
investigation should be carried on by means of marks, probabilities, popu 
lar report and the like, for fear that the marks might have been counter 
felted ’’ The meaning is that in a case of an assault for which there exist 
no witnesses, one should not decide merely by signs like a wound or the 
like, because of the possibility of an artificial wound, but that the case 15 
should be investigated by regard to probabilities etc So also Narada 3 
“Some one might by making a mark upon himself and throagb hatred, 
cause trouble to another , in such a case, the lm estigation should be by a 
resort to reasoning, motive, the subject matter, and past relations (between 
the two) ” ‘ Mark,' such as a seat or the like ‘ Reasoning,’ t e inference 20 
from circumstances ‘ Motive, logical inference ‘ The subject,’ i e , 
the cause, * Relation,’ t e context , or previous quarrel ‘ The investiga* 
tion i e with a view to decide the dispute in accordance with actual 
happenings Hence also YajBavalkya * s* After discarding all circum- 
vention, the king should decide disputes according to the actual facts , for 25 
even a real claim (based on actual facts), if not properly presented is likely 
to be lost in a judicial proceeding ’ The meaning is tliat there being an 
absence of certainty about documentary and other evidence, the case *et up by 
the plaintiff or the defendant, although (it may be) true according to actual 
facts, is lost in the trial , and it is for this reason that he should pursue 30 
actual facts Narada 5 also “The king having the means of justice, may 
indeed neglect incorrect statements if made , he should pursue facts alone , 
since prosperity is based on justice " ‘Statements’ (S'tditam) t e declara* 
tions made by the plaintiff and the defendant. The meaning is that here 
one is not to pursue the rambling prattles oE an individual, but that as far 35 
as may be possible one should pnrsue the real truth When, however, it « 
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■16 When no Text the Local usage. 

not possible entirely to trace the actual facts, then by resort to circumven 
tion even a decision should certainly be made to depend upon witnesses 
imd like other means of evidence So also has been stated by the Same 
Author 1 “ Because it may be founded either on truth or on error, there* 
5 fore it is sud to have two results " Bj Gautama 2 also has it been stated 
“ In cases of dispute the truth shall be established by means of witnesses.” 
* By means of witnesses ’ is intended by implication to include other means 
of proof Hence also Manu 3 ‘Everyday, m accordance with the prm 
ciples of local usages and also the dictates of S Astra all (cases) winch have 
10 been set out under the eighteen titles of law ” t e the supplement is 
that the cases set out ( under the titles ) should one look into these, 
in the absence o£ the dictates oE the “Astra, one should decide by means of 
local usages To that effect also Katyayana J The decision oE a king 
based on lus own opinion (meiely) where a text is available, leads away 
15 from heaven tin eatens the rum of the people, may bring on danger from 
the armv of an enemj and may reduce (long) life and 
Page 2 G* virility Therefore a king should decide cases in 
accordance with the rules prescribed in the dstra , 
when, however there is an absence of texts he should cirrj out according 
to the local usage of all the people ’ * Bring on danger from the army of 
the enemy ’ t e may create danger as emanating from an enemy s army 
‘Texts ( VAkyatn ) t - authoritative texts (tAstram) 

Of local usage also, the Same Author states the characteristics 
‘‘In a particular region whatever rule Ins been m force for along 
25 time, without being opposed to the S rah or the Smrti, that is called 
the local usage ( of the region ) * That moredv er, should be caused 
to be incoi poratcd in a book , so says the Same Author “ Whatever 
rule of adjustment has been settled in accordance with the agreement 
of the (people of the) region, should always be preserved in writing 
JO sealed with the rojal signet should be preserve] with effort like 
S' i'li a , and one should decide after a proper appreciation of the same ’ 
The expression 1 the same ’ is intended to indicate the rule of an 
adjustment approved of a family and the like also Hence also Pitamaha : 

“ Whatever the best practice, whether m accordance w ith law, or not 
^ according to lan, tliat is declared to be usage bj reason of its being pnc 
° Used bj the families Ac and the country Transactions between the inhabit 
ants of n v illage colony, town, guild, caravan, and an arm> should be 
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On a conflict of usage 
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decided by regard to usage, so says Brhaspati This has a reference to 
disputes mutually among the inhabitants of v village etc In regard, 
however, to a dispute between these uxd others, a decision should be 
reached according to the dictates of the S' Astra alone To that effect, 
moreover, the Same Author ‘ In the case of the inhabitants of a country 5 
city colony town or village, by their own conventions , (and) by regard 
to the Dharma S f a*tia, in disputes of these with others 

Where however, these means ( of proof ) do not exist, theie the 
decision shall be according to the order of the King , so says the Same 
Author ‘ Where no document exists, nor possession nor also witnesses, JO 
nor is also a resort to an ordeal possible, there the King is the authority 
Those disputes of a doubtful charactei which cannot be determined in 
the case of these, the king is the mthont) since he is the master of all 
Here, moreover Harita ‘That decision which has been declared 
according to the dictates of the Dharma S Astra which is characterised by 15 
a conformity to the usage of the good men, and which, moreover is 
nncontaminated by circumvention such a one is a legal decision ‘Legal 
(Dhramtkah), 1 e not swerving fiom ( dharma ) legal principles 

For a king investigating m this manner Narada’ states the fruit 
For a King who self restrained decides disputes according to law seven go 
good qualities become manifest like the seven flames from fire The 

meaning is that like the seven flames of fire the s-veu good qualities arise 
The good quill ties states the Same Author 2 Religious merit 
worldly gam fame- respect among men favourableness reverence on the 
part of his subjects and an everlasting residence in paradise Respect go 
1 e esteem among men Favoui ableness ( Upagraha ) 3 1 e a place of 
resort ‘By restraining the smn°rs and by protecting the good Kings 
are always purified just as the twice born (aie) by sacrifices Yajna 
valkya 1 also fie the king who punishes the pimshable properly 
and executes tlio'e deserving capital punishment shall be deemed to 1m e 3^ 
performed manv sacrifices consummated with rich gifts Thus bearing 
in mind equal to the sacrificial separately should he personally attend to 
the judicial proceedings every day m the company of Councillors ‘Every 
day — this expression has a reference to days other than the fourteenth and 
the like others For to that effect Samvarta '‘The fourteenth, the new Moon 35 
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Good and bad dajs and periods 


da) , the Fail Moon day, likewise the eighth — on these days one should 
neverjiold judicial investigations at all On days other than these even be 
fore the midday only To that effect Brbaspati In the forepart of the day, 
having taken his seat in it accompanied by aged ministers and dependents, 
5 he ( the King) should interpret the meaning of ancient 

Page 27* Par na, DharmasAstra, and listen likewise , and should 
carefully consider administrative matters surrounded 
by three Councillors ‘In it , > e in the assembly room with the characten 
sties as described In the forenoon also, after the four gha{tk&s only 
10 as that period is intended for the fire sacrifices Hence also Kalyiyana 
“That portion of three parts which occurs after the first eight parts of a 
d3y such r period is considered to be the best m the <$ Astras for judicial 
investigations In this portion of three periods one should always investi 
gate So also Pitamaha The writer, the accountant the S Asti a the 
15 Warden, the Councillors gold, fire and water, thus of eight parts is declar 
ed to be the means , by resorting to it one should always inquire into a 
matter (in company) with the citizens The use o£ the word citizens is 
intended as indicative of all people included in one s kingdom To that 
effect also Mano ' ‘ Being seated there, he shall give satisfaction to all 

20 the subjects ( as approach him ) and dismiss them ‘There , i e in the 
judicial assembly 

In regard to the subjects also one should not decide after 
luraself creating disputes To that effect also is Pitamaha But he 
should not investigate after starting it himself or through his man By 
25 the expression his man the prohibition here is m regard to an affair 
started by a man under the orders of the king, and not for that 
started by any man If it were so there would a prohibition of matters 
started by a part) or a person connected with him an 1 so the wustiga 
tion itself of disputes would come to be prohibited Hence also the man 
30 has been particularly charactered by Mann 1 ^ 1 N either the King nor any 
sera ant of his shall themselves cause a lan suit to be started The 
supplement is, i ( of men between whom there is no dispute To that 
effect al'O Narad* t But a King either un ler pressure or through greed 
for wealth* should never cause to be started suits by men between «1 om 
there was no dispute Suits i e disputes- So also, even a dispute 
although started b) the subjects but about which a coinj lamt was no* 
filed by the party or some one connected with him, but somehow having 
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king should not tnthale disputes 




tome to know, he should not admit So siys Mann 1 • “Nor should he 
swallow somehow that which has not been brought by some other persons ’ 

‘Not brought' i e not made the subject of a complaint. ‘Anyhow, * e 
out of prejudice or the hhe Hence also Pilamaba ‘Not through 
prejudice, nor through avarice, nor through anger, should a king clutch 5 
at disputes not advanced by others , nor also even of his own will”. 

‘By others’ i e by the complainants Here the Same Author states an 
exception “Circumventions, as also offences, and those matters likewise 
which are for the king ( to investigate ) , these, however, a king should 
take up himself without a complainant”. 10 

There the Same Author details the ( cases of ) circumventions 
( ChhalAni )* “A way layer, one threatening with the hand, 
one trespassing over a wall, the destroyer of a drinking fount, as 
also of a dwelling place the supplier of destructive weapons, and 
one who discloses the royal secrets , one who unanthomedly enters the 15 
harem, a dwelling house, a treasury room, the kitchen as also 
one who stares at a meal One intent on throwing dung, urine phlegm, 
and wind, or sitting on the hams in a fixed posture in the presence of the 
king , one obstructing a front seat , also one who enters putting on a dress 
far m excess of the king’s , one who enters by a wrong way, as also one 20 
who enters at a wrong time Using the bed, the seat, and the sandals, seat- 
ing oneself upon the bed and the seat and when the king is sleeping nearby 
One who tarries about , one who resorts to what is disliked by the king , 
one taking a seat without being offered, as also one who puts on clothes, 
ornaments, and gold also Taking by oneself, one who takes a beetle and 25 

1 Ch VIII 43 (2) =r i TJprTW J Pl — Medhatitbi gives two 

interpretations of (1) Gfiftu — swallow » « basil up or as be puts it * 3^^ 

(2) Should not accept money otlier than that under dispute, cp also Katyayana cited 
in Vyavahara Madhava and in the Commentary of Raghavanands Sfedhatitlu states 
an exception viz a theft or a similar act affecting the public In the tlie 

reading is =T ^ srtiwnj* and all the Commentators have followed this reading The 
Author of the Smrtiehandnka however, reads Aceording to the above readings ' 

it would mean that complaints ’odged by others should not be pushed up The reading 
in the Bmrtichsndrjka would mean that unless ‘ complaint is made, a king should not 
clutch at a dispute” Here the literal meaning in the Dhalupatha (v^rng-Sj) would 
be appropriate The text of Pitamaha cited farther on has the same sense 


2 5jftr — T his word 3cJ Mused »n legal treatises in several senses. p re _ 
eminently, it is used to indicate ‘error fraud, or circumvention See Narad 
Intr I 31 also Yajn II 19 Here, it appears to ho used iq {he g en se „f offence 1 
within the -pecial originating jurisdiction of the King ‘Excesses’ ' s 
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The Chhalas Offences exclusively for the fangs' jurisdiction 


eats it One who speaks w ithoat being authorised, as also one who 
makes complaints against the Ling One putting on one cloth likewise 
one who has not eaten one who lias tattooed his liody in various colours 
as also one who wears a garland and one who blows 
5 Page 28‘ out the upper garment One who enshrouds his head 
one who is intent on jicking out holes One who is 
intensively attached, one whose hair are loose, also one who pulls out the 
ears and the eyes , as also one who grinds bis teeth, who cleans the ears 
and the nose — these fifty kinds of actions in the presence of the king are 
10 rcgaided as circumventions (Chh ildni) Sleeping in the bed of a king as 
also seating on his seat putting on his sandals are the three excesses Of 
clothes and ornaments also itc ’ t e one who takes ( these ) without b mg 
given The twice mention of the expression ‘With hairs loose , is intended 
to include abirbei also The rest is clear in meaning 
25 Narada 1 states the offences “The (habitual) transgressors of 

commands, murder of a woman mixture of the t urnus, intercourse with 
another s wife theft, pi egnancy also without a husband, abuse, speech 
which should be avoided, assmlt also causing abortion of a phcctus 
These ten (kinds of offences) also The suggestion is that these the king 
go should investigate even without any complainant Likewise also Samvarta 
“ Arrest, obstruction in the way, and where there is pregnane} w ithout a 
husband, by himself should the king investigate e\ en without a complain 
ant Of one who has visible immense wealth, but the source is not visi 
ble anywhei e, the king himself should investigate, even without a com 
25 plauiant Interrupting a meeting cutting up of trees, destruction of crops 
also, the king should himself investigate even without a complainant A 
maiden lifter, a sinner degraded brthmana engaging in others property 
disputes, the king should himself try In the matter of the tax con 
gistin^ of the one sixth that which cuts open a path, apprehension of 
30 theft from one’s kingdom, violation of other’s wives the destroyer of 
cows and brlhmanas as also that which is destructive of the crops — these 
ten (kinds of) offences, the king himself should investigate ' The meaning 
js that there i e m arrest etc £lie ten '(kinds of) offences tlie'kmg should 
mve'tifmte suo motu Here, the use of the expression ‘ obstruction in the 
35 way is intended as indicative of subnotions , of the inclusion of those 
enumerated in the ten (kinds of) offences is intended as indicative of 
those The expression ‘destructive of crops however is indicative of topics 

1 I>ot found in the published edition of liareda. 




51 


Topics cognizable by the king directly. Stobhaka and S&chaka 

All these heads, moreover, have been pointed out by Pitamaha : 
^The eradicator, the ci op-destroyer likewise, the incendiary also, the vio- 
lator of a maiden, one who conceals a deposit ; one who breaks up the 
thorns upon an embankment, as also one who trespasses upon a field ; the 
destroyer of a pleasure-gai den, likewise the poisoner, one inciting hatred ^ 
against the king, likewise one who breaks open his seal, as also one who 
divulges his secrets, and one who sets free a prisoner ; one who 
accepts possession and fine, a donation, and also an increase, one who con- 
ceals the drum proclamation, ownerless property, as also property appro- 
priated by the king ; as also what brings about the destruction of a limb ; 10 
these twenty-two topics, the learned declare as cog niza ble by the k ing.** 

In this manner, acts of circumvention and the like, should be investigated 
by the king after having come to knowoE these directly or throughan inform- 
er stobhaka), or au intelligence officer ( jpw Sdchaka) It should thus 
be understood that in regard to other topics, after having cognition of 15 
these from the litigants or persons connected with them, and not otherwise. 

Kalyayana 1 states the ch iracteristics of a SlobhaLa (private informer), 
and a Suchaka (Intelligence officer) “ One who with the sole motive for 
gain, and instigated by lucre, first gives information of what is censured 
by the S'dstra , such a one is called a Stobhaka. One who has been appointed 20 
by tbe king himself for detecting the faults of others, and who after 
coming to know , reports to the king, such a one is called the Suchaka 
‘ With the sole motive for gain’ ( Arthamu\hyah ) j. e. who is pro- 
minently intent on making money. 

Page 29*'' 25 

In this connection Harita • “After knowing the S'dslras, the laws of 
tbe Portias, as also of the common people his subjects, and also the chara- 
cteristics of Vyavahdra, the king should act according to all that”. The 
Prakrits 2 — the common people have been pointed out by Pitamaha : 

1 M M Kane in hit compilation of Katyiyana reads Ustl ( P 8 ) and 

translates ‘tetlfloul being urgid by the King’ Thu reading is not given either in the 
Mysore edition, or in ‘Collections' 

2 nfft — Thu word is used in various senses m the Sanskrit literature 

t (hi^Sr ) In the present case it u used 

to indicate citizens outside the three Tarns*, as ha? been made clear by Pitamaha In 
his text quoted above UfTt Tft > HTftfna n The term 2>rohtarlat come» 

very near the idea underlying this word njH characterised by Pitamaha as ^ 

3 *ff* (wt i The word proletariat has been pointed in dictionaries as a term used 
by modern Socialists and Communists for the whole body of wage-earning workers 
regarded as exploited by capitalist employers and the ‘bourgeoisie’. The word also 
used ta the sense of basic varieties «ti<t See Yijfi Achira 3p3, 
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Tie Prakrits— the Proletariat 


“The washerman 1 , the hyde-nnker, an actor, the basket- maker also, 
a fisherman should also be noticed, the Mlechhas and the Bhillas likewise 
also, the weavers J (a), the SlhiraiasQn), the hunters (c), The ffaslas (d), 
The L&k Jtadnts (e), the Ghathlas(f), the Kosedilas (g), the Abhrapadas (h) 

5 The Mdlangas (1), the Andopas (3), and the Gopalas (k) These eighteen 

are the pralrtis ( ) declared by the wise , but they are alnays placed 

outside the Far«us and the Asramns ( orders ) ’ 

The Characteristics 3 of Vyaidh&ra , moreover, hav e already been 
described m the first Chapter Manu* also “After ha\ mg properly 
10 examined the caste rules Ians of the people of the country, of guilds 
and famil} customs also, and the fixed laws, one should settle the peculiar 
Ians of each". ‘Rules of the guilds’, t e of the grocers, artisans etc m 
their own respective group", such a-, ‘this to be sold on this day’, ‘this to be 
sold b) tins guild onlj ’, and the like ‘In this family, on the fifth day. 

15 or m the fifth 3 ear ( the ceremonj of ) the piercing of the ear should be 

performed’, such and like others are the family customs ‘Should settle 
1 e should propound And one not performing in non distress should be 
compelled by force to perform To that effect also Yajnavalkya* ‘ The 
families, the people 6 also, the S'rems, and Ganas, and JAnapadas also, 

0 q when deviating from their laws, the King should chastise (them), and 
establish them m the right path’ . 

Narada 7 ‘Placing before lnm the DharmasAslra, and adhering 
to the opinion of the Chief Judge, he should decide _suits in_proper_.order- 
with a calm and concentrated attention” ‘In proper order , 1 e the * 
c , 5 meaning is, in the order of hearing the statement of the plaintiff and the 
like To that effect also the Same Aulhor 8 '"“The statement of the 
ca'es should be first attended to , the title of the law after that , the 
deliberation and the decision also , thus investigation should be of four 

1 (31? The Mitakshara interprets this term as TOmt WT the dyer 

2 Many of the names stated in this verso are not fonnd in the reference 
books 

(a) iRT — The weaver from a loom (^qt ipqvs Amara XI 10 SS ), 

(4) (*) aiW (<0 =R RdTtanvfiWRt 

(») cSWff (/) (?) A usurer (4) wftr, 

( srstr ) (0 ‘WT- the lowest of the depressed classes (J) 3«il (4) qtTT 

5 — m the texts of Hanta &c ( eee pages 2-3 above ) 

4 Oh VIII 43 5 Achara 3C1 

6 Hipfu -In the Vajnavalkya fimfti, the reading Is STpft Castes 

7 Jntr I 35, 8 Jntr.1.36, 
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parts” Agama 1 , the hearing of the statement of the plaintiff, tba* 
should be doDe first, then that should be placed under a title o£ law, 
such as recovery of debt or the like , then the consideration of the 
evidence in support of the plaint and the answer, thereaftei the deter- 
mination of the success i e th*> result , thus has been expounded in the 5 
Commentary thereon There Manu 2 “A King who desires his own 
welfare, must always forgive litigants, infants, aged and sickmen, who 
inweigh against him He who, tolerates when abused by persons in 
affliction, will by reason of that be exalted in heaven , he, however, 
out of ( the pride of ) Ins exalted position does not forbear, goes to hell on JO 
that account” 

Thus in the Smrtichaiidrika the Rules of Investigations 
Now the Law of Arrest 

There Narada 3 “One who does not attend a cause which is to be 
tried, and who disregards his statement, the plaintiff in a cause may 15 
place such a one under arrest until legal summons 
Page 30* is issued E\en in (a case involving) a doubtful point, 
one who desires a decision of a dispute may put under 
restiamt under the kings order one who is indifferent for a decision and 
disregards the challenge of the plaintiff that he should proceed for a go 
decision, until the time of the summons in the suit 

Tlie arrest, moreover, is of four lands , so says the Same Author 4 
“Confinement to a place, arrest for a limited time, restrictions regarding 
travelling and prohibition against specific acts likewise, this is tlie 
fourfold division of arrest , one subjected to an arrest must not transgress 
it” ‘Confinement to a place’, 1 e 'restraining with an injunction that one 
should not mote away from a house temple, or the like place ‘Arrest 
for a limited time , e g. You should show yourself before the fifth , 
if not, you will have transgressed the King’s Commands in this or 
the like form ‘Restrictions regarding tra\ elling , 1 t prohibitory jj 
journey ‘Prohibition against specific acts’, such as spreading out a 
merchandise , not how e\ er for looking at it As says Kalyayana “One 
however who by restraining the organs by causing obstruction to speech 

1 Id the commentary on Nirada Agama La* been explained as 'connection* 

1 * the relation of the case in hand to the entire system of law (g^ B 8 B E XVT rrr 
p 14 note on 36 ). 2 Cb VIII 312, 313 4 

3 Intr Ch.I -17 4 Jatr Cfc.1 49 
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When r t ay an arrest be broken f 


breathing, and the like to one who does not 1 deserve to be lestrained 
such a one should be punished but not the transgressor The 
meaning is that as restraining the orgaLS would be difficult, 
one does not mcui the charge of transgressing the king’s command 
5 Hence also there is no fault in regard to crossing a river or npon a like dif 
ficulty , so says Narada 2 * One arrested while crossing a river, or in a 

forest, or in a bad country, or during a great calamity, or while in similar 
predicaments, commits no fault by transgressing his arrest ” * Crossing a 
mer 1 is nver~crossmg , ‘forest,’ an impassable road, a country of the 
10 wicked thieves, tigers and the like is * a bad country ’ * A calamity ' i e 
being surrouuded by an enemy’s army or the like. Under these an 1 
similar circumstances ft transgression of an order even is no offence 
Elsewhere, however, Pifamaha states an offence One by whom a kings 
command has been transgressed, and in particular when it can be perform 
15 ed, by such a one happens to be committed treason against the Govern 
ment with its s seven departments ’ Where, however, there is an ofEence 
of the transgression of a command, there Vyasa * states a punishment 
* One who desera es an arrest incurs punishment upon a transgression 
Narada s also "If one arrested at a proper time breaks his arrest he 
20 shall be punished One who arrests improperly is liable to be punished 1 
Arresting improperly, t e the meaning is, arresting one wno ought not 
to be arrested To tint effect also Vyasa '‘One however, who arrests those 
who ought not to be arrested, should be punished by the king , this is the 
established rule ’ 

25 Katyayana states those who ought not to be arrested ‘Those who 
have climbed up trees and mountains, those who are seated on elephants 
horses chariots or boats, those who are placed in difficulties, all these must 
not be arrested by those desiring to establish their claim Those afflicted 
with a disease, and those who are unler a calamity, and likewise those 
2Q who are engaged in offering a sacrifice , as also those who have not come 
out of a proceeding must not be arrested and the intoxicated, the lunatics, 
and the idiots likewise also. Not an agriculturist at the sowing season, 
nor an armyman at the conscription time , as also one who has gone out 
after taking a vow, not one who is under a time stipulation in the interval 

I 3T*rat!{ 13 a better reading nnniT 3WT Jr ^ 

3 onfT 1P4 Bee Taja Achara 353 

4 Tins same test occurs m Jlatyayan* also 


5 Zntr I 5U 
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An agriculturist when ready to reap the crop, on the approach of the rainy 
season likewise, from the commencement to the collection, during that 
period one must not proceed against The import is as that the period is 
not proper for an arrest Brhaspati also ‘ One who has made preparations 
fora marriage the sick one afflicted with pain a lunatic, an infant, the j 
intoxicated, the aged, one who is already under a charge, one ready for 
the king s service and one under a vow When a 
Page 31* conflict is imminent, an armyman , or a husbandman 
when engaged in collection as also those placed in a 
difficulty, must not be arrested, and a woman with a husband likewise 10 
‘Conflict’ i e a battle , Narad a 1 also “One desirous of marriage, one 
oppressed by a disease one about to offer a sacrifice one immersed m 
difficulty , likewise one who is ( already ) accused by another, as also 
one ready for the kings service , cowherds at the cattle path, cultnators 
at the commencement of the crop season, artisans also for that period, the la 
armbeaiers also during the war one who has not reached ( the age of ) 
capacity, the messenger, one who is about to make a donation, one under 
a %ow, as also those immersed in difficulty must not be arrested , nor 
must the king summon these Desirous of marnage’, t e about to 
marry , ‘the cattle path , i e the forest bolder , one who has not reached 20 
( the age oE ) capacity i e who has not completed his sixteenth year , 
•immersed m difficulty i e those deprived of everything by thieves and 
the like Vyasa also ‘ The diseased one about to offer a sacrifice, a lunatic, 
one desirous of (performing) a religious duty, one under a difficulty, one 
under a vow one about to make a donation, must not be proceeded against, 25 
nor arrested, nor must (the king) summon him Here Brhaspati "A 
tradesman after he has sold off his merchandise , after the crop is produced, 
the husbandman , as also those prepared for a sacrifice, should be compelled 
to pay after they have accomplished their purpose ’ 

Thus m the Smrtichandrika the Law of Arrest 30 


Now the commencement of the Trial 

There Manu 3 After having placed himself on the seat of justice 
with his body duly covered, and with concentrated attention havin'* bow 
ed to the guardian 3 deities of the regions * , the substance is that at a 
1 Intr I o2 53 54 2 Ch VII 23 “ 

3 dtatidl —commencing with. India and tho rest these are eight — — . 
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mating fal«e statements in judiciil proceedings" Katyayaoa also: 
u Skives, servants, pupils appointed persons, and bandftaias likewise, of 
the plaintiff sliall not be liable to punishment ; one, liowev er, who is any 
other than these shall deserve punishment." 

Tims, even the person lodging the complaint, w lien speaking mi- 5 
mannerly, shall be punished ; so says Uiana!) : “ Carrying a weapon and 
without an upper garment, with lnir loosened, equipped with the means, 
and speaking with the left hand, w caring a garland, shall incur punish- 
ment " The import is tint therefore never should one in such a condi- 
tion address. jO 

Thereafter, his statement, the writer should write down on the boaid 
or the like. To that effect also Narada 1 “When, angered bj pas'ioii* 
or the like, he utters something in the evidence, a)) that ( statement ) of 
the plaintiff, he should at once 3 wiite dow n on a board or the like’*, 'In the 
evidence’, * e . in the presence of the king or the like. That statement, ?5 
if it he not unworthy of consideration, as e g ‘Money was advanced 
by me in another birth, and he is not returning that, or such like, then 
for bringing over the defendant, the sending of a sealed packet or the 
like should be directed. To that effect also Kalyayana "Thus interrogated, 
what he speaks (as his grievance), he ( i e the king ) should consider 20 
along with the Councillors and the Br&hmanas , and if the complaint be 
proper or according to law, ( an order bearing ) the seal, should be given 
to him, or a messengei be ordered’’. To him’, i e. to the informant • 
‘messenger’, *. e the Sadhyapcila 4 , ‘according to law', t e. in a proper 
form , the meaning is that ( it is ) sufficient for issuing n summons to the §5 
person complained against To that effect also Brkaspati . "One against 
whom a person makes an accusation on facts or on suspicion, such a ore 
alone should the King cause to be brought, either by ( sending ) a sealed 
order, or a messenger” Die import is that such a one alone his tbe 
right to give a reply Hence also Katyayana ‘The right is of one who 3 Q 
has been complained against, and not of any other unconnected". The 

, 1 Intr I 18 ~ 

2 Asahaya adds an interesting note When a litigant under the influence 
of passion &c blurts out something whiih happens to be a very important piece of 
evidence, he should say ‘amen’ (Ora), and put it down in his note 

3 saying ‘alright’, ‘amen } cp Malalimadhava Vi 1 

4 This word has been explained before by a quotation from Vv$m < a 

n an ll t-n 9 ( Beo 
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IF&o inn appear and plead ? 


meaning is that, for ‘a nj other’, not complained against in that dispute b) 
reason of an absence of connection, there is no right of gi\ ing a reply 
Hence, for any other there is no right of joining as an opponent , but for 
himself (only) , bat b} the person complained against taking up the (task of) 
5 giving a reply or by the Chief Judge making it out for facilitating his 
own function, or bj the disputant of his own will accepting Uun as 3 
respondent and not otherwise , so says the Same Author “Or e\ en a 
stranger is permitted, if he is put forward bj the person complained agam«t, 
a stranger who has been offered by the disputant to the Court Officer, 
10 such a one may be regarded as a respondent , as also one who his been 
admitted by the plaintiff himself ’ The meaning is 
Page 33* this Even a stranger, t e one unconnected with the 
dispute, (bnt) depnted to oppose, and is authorised as a 
defendant by the person complained against, is regarded as a ( proper ) res 
IS pondent by Mann and the rest. Likewise, another, a second t variety of) 
respondent "hould be regarded as one, who ( though ) a stranger i e not 
connected _with the matter in dispute, had been deputed to the Chief 
Judge by the person complained against, or one who lias been admitted » e 
accepted as opponent by the plaintiff 

20 Moreover, this right of an unauthorised person to act as opponent 
should be understood to be in the case of persons who are incapacitated by 
a disease or the like, in such a case the person who has the right not being 
competent to plead in person himself Hence also Brhaspitx ‘ For the 
immature, the idiot, the lunatic, the aged, a woman, an infant, one 
25 afflicted with a di«ease, a kindred may declare the plaint, or any other 
person duly appointed Hence also, a prohibition for a summons 
against these ha3 been stated in the Smrtis by Hmta and others ./‘The 
Kin" should not cause to be summoned a person who is unable, a minor, 
the old, one placed in difficulty, one engaged in (religions) duties , nor a 
- | person who would suffer a great lo^s if he were summoned, a person afflict 
ed with jam, a person engrossed in the king’s service, or in celebrating festi* 
vals ; the intoxicated, persons po<ses«ed by evil spirits the idiots or the in 
sane, the aggrieved, or persons who are dependents ‘Unable’, i e afflicted 
with a disease, *placed in difficulty’ * e against whom a calamity has an«eo; 

» ‘Engaged m duties’, « e who is engrossed m the performance of the ordi 
nary and special duties, one who'e coming would cause a great loss is ‘one 
who would suffer great loss’ ; pain is the 'orrow caused by the separation 
from a friend, one who has that is ‘one afflicted with pain’; *the intoxicated ’ f 



Who ihaj and may not he summoned ? 5$ 

one whose intellect has fallen on account of dhaltura or a like intoxicating 
drug, unmatta , a person troubled by evil spirits, bilhousness or the like 
cause , ‘insane’, i e inattentive m all matters , ‘afflicted with pain , 
caused by poison etc The use of the word lependent is indicative by 
implication, also of women who are not independent Hence also 5 
Katyayana J The king must not summon persons who are intent upon a 
religious performance for prosperity, the diseased and also the idiots, 
those not at ease, the intoxicated the lunatics those suffering from pain 
and the women ’ Here, the women contemplated are those who are dep 
endent upon others Since says the Same Author “Not a young and de- jq 
based woman nor one born in a family, a woman recently delivered, a 
maiden of the highest of all the tarnas these are declared to be dependents 
on their castes A summons is allowed against women upon whom their 
families are dependent, profligate women, a* also those who are prostitute*, 
those who are oE a low family, as also those who have become degraded ” 51 
* Debased,’ t e overpowered by passion , young ’ is qualitative oE the 
same also , born in a family * e born in a high family of the highest 
of tarnas, * i e of a t arna higher than that of the plaintiff, those' t c 
those mentioned before these five dependent on their caste are under 
their lead not others Therefore, the meaning is that the summoning 20 
of those women upon whom their families are depeudent is permitted 
by Manu and the rest 

Narada 1 also prohibits the summoning of some J 1 One about to 
marry one oppressed by a disease, one about to offei a sacrifice one afflict? 
ed by a calamity, as also one (already) accused by another, and one engag 25 
ed in the king s service cowherds engaged in tending cattle, cultivators m 
the act of sowing the crops artisans also during the time and armbearers 
also during battle Also one who has not yet reached the age of discre 
tion a messenger one about to make donations one (who is engaged) 
under a \ow tl ose also who are placed in difficulty — must not be 30 
ariested, nor should the Lin 0 issue a summons to them About to 
marry, 1 e just prepared for marriage Yyasa also ‘ One diseased 
about to offer a sacrifice, the intoxicated, one intent on a religious perfor- 
mance one placed in difficulty, oue observing a vow one about to make 
donations must not be accused, nor be placed under arrest, nor should the 35 
king summon him Therefore it is established that the rule regarding a 


1 Intr I 52-54 
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deputy is in the case of those only who are under ui incapacity and the 
like 

When, however, no result can he obtained from a represent itive 
deputed by the mcapax or the like, then a summons should be issued 
5 against the incapax also To that effect aho Harita ‘ Taking into con 
stderation the time and the place, as also the importance or otherwise of 
the cause, the king maj cause even the mcapax etc to be summoned, and 
brought comfortabl) by stages ” 

When, however, the accusation is in jegard to a serious matter, then 
10 a summons is necessary against the accused himself 

pAGfc 34* only , as in such a case a deputy has not been per- 
mitted For Kalyayana also “ In the case of a 
Brthimcule, ®uri-dnnking, theft, adultery with the preceptor’s wife, and 
other a'abhya* disputes a representative cannot be offered The 
15 Same Author also states the asabltya causes “ In manslaughter, theft, out 
raging another’s wife, eating the uneatable, abduction and violation of a 
maiden, violeuce, counterfeiting, treason against the king likewise, a deputy 
(or a) representative cannot be admitted for a Complainant or the Respondent 
also ” A deputy of the complainant or of the Respondent is the * Repre 
20 sentative ’ Such a one must not be admitted in serious matters, such as 
the*e and the like others Hence also Hinta “ Even after laving come 
to know of the accusation, those who resort to the forest, such as the her 
mit and the like, e\en these the bog should summon in serious cause®, 
(but) without creating anger * Here by stating ‘without creating anger,’ the 
25 Author intends to convey that in the case of ordinary persons, a summons 
nnj be made e\ en w ith sharp words Moreov er, this has been made clear 
by Vyita * One who causes injury, or does not profer, through dishonesty, 
what is due to be given to one making a demand , such a one must be 
dragged under the bug’s order" One, however, who does not come up 
30 even by the King’s order, for such a one Brbajpati states the punishment 
“One, however, who when summoned, does not come up,' out of pride 
relying npou the strength of lus bndred, for such a one a penalty should 
be prescribed proportionate to the accusation" . Kilyiyaaa also ' One, 

1 mother resiling is (K#n*p 13) The count! enume 

rated here are regarded a! l/aMpqiata* SoeYajl 111 “27 The reading In snn'i 
It Mtfcefn «« The maintain! the reading WTWfrrt aj 

will bo teen In the next line Irom the ennmoration ot thc*e 01 glrui m the next hno 
jjTft? eridentle 1 j meant to Indicate tho'c caosu t> hlch cannot wait tor an asMtabljr, 
not fit tor an asiembly of the WW! 
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who when summoned being able treats with contumely the King s 
Command, for such a one the king should administer a punishment 
according to the procedure observed m the rules , in a petty matter fifty 
for one of a middling quality, two hundred and more, and m heavy cases 
fi\ e hundred and more The quantity here is oE Panas, as the Same 5 
Author has stated ‘ Whatever penalty has been deliberately fixed for a 
particulai offence its equivalent should be taken m panas should be 
understood from what will be stated further on ” By the use of the 
expression ‘being able’, ( it is intended ) that in the case of adversity etc 
no penalty should be administered But after it lias passed off a fiesh 10 
summons ( should be issued ) Hence also Vyasa ‘When i country is 
infected by a foreign army, or is in a ( *»tate of ) famine, or -when it is 
troubled by disease, one should issue a fresh summons , one must not 
administer a penalty Hanta also “If one who is accused has m rea Iity a 
king s (commission) or divine (duty) to perform, and he goes to his place, 15 
or an interior place, for so doing, however, he does not incur blame" ‘In 
reality*, i e as a positive feet If it be not in reality, then he should be 
punished and afterwards compelled to proceed with the trial To that 
effect also the Same Author * He should, however, be duly placed by 
effort othei wise he will incur pen ilty and aftei having punished, there 20 

after again he should be compelled to proceed before the king 8 justices’ 

Iu this raannei by whichever means whatsoever produce! 
the accused person should be placed in front of the complainant m the 
presence of the court or any other desired place To that effect 
Pitamaha ‘ The respondent then should he placed before the court 2j 
by the plaintiff, at the contemplated or any other place , otherwise 
he is not reliable The meaning is that he should be placed at such 
a spot u here the concealment of the offending marks would be 

impossible Thereafter when questioned by the king the accused 
should narrate the facts as are favourable to him as a guest for a fact is 30 
not possible from the mere information of the complainant Hence also 
m the rule as to the quest after facts has been stated by Mam 1 “ By 

their voice, (their) colour, (their) motions, their aspect their eyes and 
their speech also,’ in a dispute involving (an element of) deceit also 
before the statement of the first informant is taken down in writing for the 35 
purpose of the (correct) appieciation of the informant about the fraud 
1 Cli VIII 2o " ' 
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while the person complained against thereafter , at the conclusion of these 
two, the councillors, and tiie chief ju Ige after that ’ 1 Should address 

first,’ t e should make the affirmation To that effect also Nirada ‘ - / “A 
royal edict a (private) document, a written title a grant, a pledge a (pro 
raise in) writing, a sale or a purchase , oue who brings an action in regard 0 
to any of these beEore the king, for such a one should be declared to have 
*he right to begin, by those conversant with the laws ’ The meaning is that 
mall cases, the complainant has always the right to expound his affirma 
tion Here the Same Author J “ One who Ins Buffered greater injury 
or whose subject matter is (of) greater (importance), to him should be jq 
fciven the plaintiffs right, not (merely) one who first complains Plain 
tiff s right,’ t i the right to begin To that effect also Kiilyayana ‘ One, 
who has suffered greater injury or whose subject matter is (of) greater 
importance for such a one Bhall have the right to begin , and not for one 
who first complains ” The meaning is that m a matter of such a charac la 
ter the inversion of the plaintiff s and defendant s position should be 
made by the investigators \\ here both are mutually placed in the position 
of plaintiffs at the same tune by reason of a difference in the object to be 
accomplished, in such a case the plaintiff s position should be gia en to one 
(who is ) of a higher caste or to one whose injury was greater To that 20 
effect Brhaspali Where the plaintiff and the defendant have approach 
ed the court, each claiming to be (heard) first, the inquiry should be taken 
in the order of priority of t arnas, or by a consideration of the injury 
E\ en on a similarity of the 1 arna (the trial) should be taken by regard 
to the injury 25 

When pairs of several plaintiffs appear simultaneous! j , Manu * states 
the order of investigation Knowing what is expedient or inexpedient 
and what is pure justice or injustice one should examine the causes of 
suitors according to the order of the vartias 

Thus in the Smrhchamfrika, the commencement of a (rial 

Page 36* Now the part relating to the Plaint ( Pratijnapadah ) 

There Brhaspali When he has appeared, one shoul 1 cause the case 
of the plaintiff to be put to writing ’ The meaning is that when the 
f Intr~il 38 S B E Yol XXXIuTp 33 

2 wrraw — See Y»jn I 315 referred to farther on under the T tie of 
Do nments 

3 Not found in Narada The Katyaynna Snfrti baa asm lar rule S e farther 

4 Ch VIII 24 
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defendant ia neai, tht plaint should be caused to be written To that 
effect also Yajaavalkya 1 2 “ In the presence of the defendant should be 

reduced to writing whatever is alleged by the plaintiff ” The expression 

1 whatever is alleged by the plaintiff is used to demonstrate that the point 
5 which lias been mentioned as to be established, that alone should be written 

down and not any other point In short, not that whatever has been stated, 
alt that even should be written , since the Same Author saj s that even of 
things not stated, such as the year and such other particulars, should be 
reduced to writing ‘ Marled with the year, the month , the fortnight 
10 the day, the name, the caste, and the like ” Year, i e the annual period 
that moreover to be written down should be of the time when the mono} 
was advanced, the month and the like also should be of the same period 
The patticulars included in tlie expression ‘and such hke others’ have been 
pointed out by Katyayana ‘ Having entered the period and the year also 
15 the month the fortnight, the day likewise the time the particular place, 
the subject, the spot, the caste the form (of the body) the age, the dimen 
sions of the object to bo secured, the quantity, his own name likewise, the 
names of the kings in order, the dwelling place, the name of the thing to 
he secured, the names of the ancestois in due order, the injury, the person 
20 who took, and the donor, the reasons for forbearance and other details the 
plaint should be filed ” ‘ Period,' i e the time when the money was 
advanced and the like , indicated by the king (ruling) at that time , 4 the 
year,’ (t arsham) such as etc ‘The time’ Veld, such as identified 
by the act of possession etc ' the particular place,’ i e the particular of 
25 the ooject or the action to be secured , * spot ’ such as the country between 
two rivers f The site of the subject of dispute, such as of a bouse, village 
etc 1 Subject matter,’ (t>t hayah ), such as the intervening 3 region or the 
like Form t e particular constitution of the bpdy , ‘ age * such as youth 

etc. 4 Dimensions ’ i e measurement, such as a rod, a balance, a praslha 3 
35 etc Of self, t. e of the plaintiff, of the kings, and of those m posses 
sion of the land etc. for the (particular) period and the like , * residence, 

2 g' place of residence such as a house a cowpen etc , ‘ ancestors, i e the 

1 Book XI 6 

2 MTTOTlffST — 3T^i? « the region between two rivers and watered by these 
Tho region between the two great river* the Ganges and the Jumna has been 
particularly known as apjlf? 

3 noi is a measure of land See Amara II IX 89 

i 2^? i pv mrc pH; I 
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fithei etc oE the plaintiff and the defendant ,* mjaiy,’ either for the 1 
surety, caused by the crnhtoi *1 he person who took, t c the (original) 
person who started the acceptance of the donation etc 1 The donor,’ i e 
the giver , * the reasons for forbearance ’ i e the ca rises for bearing with 
the enjoyment oE oue’s property etc by another , * others, i e in addition 5 

to those pointed out, such as, the interest, the source etc 

To that eftect also Brhaspati 1 Faultless, together with an affirmation* 
containing the means of proof and the source ( of title), setting out 
the amount of money, one should wnte the mjuiy and the motive 
for forbearance ’ Likewise the Same Author 2 states other characteristics 10 
also “ Briefly worded, pregnant in meaning, absolutely unambiguous 
and not confused , containing the statement of the opponent s acts, and 
asking for a preventive order against the opponent, having caiefullj 
examined all these characteristic^ and well settled, a plaint so formulated 
should be accepted other tlian this, however is (only) a semblance oE 15 
a plamt ’ 

The Sangrahakara 3 also That 1*5 tended a plaint 01 complaint, 
which is presented or made to the king and which contains the cause of 
action (m tl a), w Inch is id accoi dance w ith the law, which is wholly complete, 
and is fiee from confusion which contains the point at issue which is 20 
vcouchel in significant language and which is consistent with the claim 
made (out), which is intelligible, not inconsistent certain capable of proof, 
(which is) concise yet bringing out the whole cause ot action not impossible 
in legard to place 01 time f which contains the j eai the season the month, 
the fortnight, the day, the time, the country and the particular district, the Jj 
village the house 01 dwellin 0 place the point at issue the designation the 
caste the personal description and ag" which contains the measure and 
quantity of the object to be secure!, the names of the plaintiff himself 
and of the defendant, and which is marked with the names of the ances 
tors of himself and of the defendant lespectively as also with the names iO 
of kings (which contains) the cause of forbearance and the injury done 
to self (1 e the plaintiff) in which are mentioned the names of the 
^antee and the grantor ’ ‘ Arthaiat 1 e containing the occasion (for 
the complunt) , in accordance with liw 11 possessing the chjracteri 
sties of a concise statement with comprehensive significance * complete,' t c to 
1 Another reading is iM’jvi « sts fHi— -Caused b\ the surety and the moneylender 
0 Ch HI ( 

3 Cited in HiUk'liara Col) j Oo2 U 10 27 Balarabhatti assigns this 
to Mirada 

9 
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not in need of any implied 1 supplements , ‘ devoid of confusion,' t e not 
containing words of doubtful import , ‘ containing the point at issue,’ 
wbid) is not without the point which is intended to be established , 
, * couched in significant language, ’ i e. devoid of woids Imiug secondary 
4 or implied sense , 1 consistent with the claim made ’ t e not contradictor) 
to the first information 1 intelligible, 1 « e the subject matter of winch is 
well known among the people , ‘ not inconsistent,' t e not against the 
town, nation the chief judge the king ami the like, likewise not incon 
sistent w itli the preceding and the ne\t follow ing (statement**), not con 
10 trndictory to the direct evidence and *uch other means of proof, and al*o 
not against the rules of positive law and procedure 

Pacl * certain/ free from a doubt as to an) other meaning , 

* Capable of proof i e which is fit to be proved, 
‘ concise/ not too much digressive , 'bringing ont the whole cause ot 
15 action/ i e stating in entirety without an) thing left out , ‘not impossible 
in regard to place or tune, devoid of statements such ns r </ ‘a betelnut 
field or the central provinces, a thousand mango fruit of the tat at 1 
season/ and the like , ‘marked with the mines of the ancestors of himself 
and of the defendant* as also w ith the mmes of kings/ Pm ah i e the 
defendant , 1 himself 1 te the pi until!, * ancestor*, 1 i, e. of these, the 
father and the lest sacral kings of the period of occupation , the names 
of these, the names of the ancestors of self and of the defendant, and of 
the man) kings , marked with these , the rest is of evident meaning 

The conditions commencing with the mention of the cause of action, 
2o and ending with the a\oidance of incongruity as to place, time etc 
together with the names of the plaintiff mil the defendant are of use in 
regard to the plaints m all kinds of disputes , there!oi e these mu«t always 
be necessarily stated iu all plaints , because w ithout these, the point at 
issue can nowhere he accomplished with eise The details as to the year 
etc moieovei, are not all of these of use iu ill case« as even without 
some of these, there is the possibility of the object being seemed There 
fore, where there is a use of tke*c there only should be entered and not 
elsewhere, as there is no necessity There, (the mention of) the rainy 
or other season would be of use in a dispute legardmg the doubling of 

1 sw-irsTH^I— no need ot adding anything oa understood ( sraipi ) 

2 one of the six seasonal divisions of a year comprising the month* of 
3niSr* and «n(?fa corresponding approximately to October and November Both tl » 
instances are given as illustrative ot so napo»«b3Jity by place and time 
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the amount lent -it interest, as also in a dispute regirding priority in 
transactions of gift, sale mortgage etc The mention of the country, 
region etc , and likewise of the names of the ancestors of the defendant 
and of himself and of the kings as also of the grantee and of the grantor, 
will be of use in disputes legardmg immovables (The mention) of the point 
at issue, the designation, the caste the personal description and age, is of 
use in trials about theft, 'ale without ownership and the like, as also in 
disputes regarding money , ( the mention ) of the measure and quantity, 
in disputes regarding thirds which can be measured or w eighed, as also in 
trials about theft etc (the mention) of the cause of forbearance would be 
of use m a dispute involving negligence legardmg a place and tbelike, (the 
mention) of injury to self would be of use m a dispute regarding a debtor 
and surety , thus this is the way In this manner also it should be under- 
stood that the inclusion of the cau'e of action together with the year etc 
should be made at places according to use Hence also Katyayaoa “ The 
country, likewise the place the location likewise also the caste, the name, 
the place of residence the measure and the name of the field also, 
the recital of the names of the father the grandfather, also of the past 
kings — m disputes regarding immovables, these ten should be entered 
The import i', that there these are useful 

Harita also * A seat a bedstead a com ey ance coj per zinc, iron 
articles corn articles of stone a cloth a biped also a quadruped, jewels 
pearls and corals a diamond 'liver and gold — if there be a collection of 
the'e (materials) then an enumeration 'bould likew lse be made In which 
ever countiy moreover by whichever standard an niticle is mea'ured by 
reference to tint should the cnutnei ition be made by the dealeis Ditmond 
« e hard The meaning is tint having measure! by tint standard the 
enumeration should be made 

Thus, moreov er, whichever is ol use in nhatevei place theie in the 
absence of that, the securing of the point at issue being impossible a pai tteular 
plea devoid of the necessary detail is ceitnuily unacceptable Hence also 
Kityayana „ A phint is regirded as inadmissible which lacks (the men* 
tion of) the place and the time which n devoid of the statement as to the 
thing (claimed) o- the amount and which is without the means of proof ’ 

‘ Means of proof,’ i e the measure of the thing claimed I tlewNe ^ 
plaint which is devoid of the cluaractenstics of a came an 1 the hie m'u-t 
certainly be discarded ' The king 'hould discard a plaint which (con 
tains what) is impossible does not disclose any injury (to the complainant) 

1 A text of Brh as r atl ' 
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is meaningless or causeless, cannot be proved, or is contradictory ' Theie 
‘an impossible ’ has been explained by Brhaspati ‘That which has no £ 
been done by any one is known as impossible” Theie the example is 
4 A pot oE one thousand 1 jialas has been taken away. ’ 4 Not disclosing 
5 'iny tnjai} ’ * e harmless , e g he carries on (hw affairs) in his own house 
in the lustie oC thebnght lamp m my house The meaningless and cause 
less have, however, lieen po nted out b^ Brhaspati “ A petty fault about 
a trifling mattei is known as ‘ meaningless ’ , while that which involves no 
disturbance m the woik should be known as ‘cause 
10 PAC.r 3S* less ’ There the example of meaningless ‘ I wa 3 
gazed at by him with a smile, or ' my lac was taken 
avvaj by him.’ 0£ ‘ causeless ’ however, such as ‘ Yajfiadatta boastmgly 
repeats near my house’ By another way also have these two been c\ 
pounded by the Same Author 11 A proceeding which does not contain any 
15 of the titles such as money lent at interest etc is a meaningless proceed 
ing , also that which is without abuse or the like is a 4 causeless ’ one ” 
That which does not contain any of the eighteen titles o£ law, such as 
Recovery of debts and the like, is meaningless , a plaint not containing 
material not useful for establishing the point at issue such as abu e e etc is 
20 causeless , tl is is the meaning 

Plaints winch cannot be proved and also tho'c which are contradic- 
tory , have also been expounded by the Same Author 1 ‘This man mun 
return my bow made of a hares horn ’ such a plunt the wise call impos- 
sible and unworkable A plaint, m which when jecitel, there would be 
25 opposition against the chief judge oi even tilt king or the city, the nation, 
such a one is called contradictoiy 

Narada 2 also poults out tiie faults of plaint 44 Where a plaint re- 
lates to a different subject, is meaningless, which is without the (means of) 
proof or of title, of which the writing is deficient, or redundant, oi dam 
0 af^ed, these hav e been declared as the defects oE a plaint ” He himself ex- 
pounds (these) 14 In a common cause where one pie ids, or for a plain 
tiff when not appointed, such a one, the wise regard as pleading for 
another" The meaning is that where one onfy of a group pleads the 

1 <riwr5inwir* tw ( ttfiala) is a pot a ym*c1 T? Is a measure 

— 4 or o no arnat ard ono 5 tirrm — 16 Vo •hat Thai a pot of 1QOO pahu would b>) 
GOQO sorer n a* about t nrvuods Tlu» w giren as an example of aa Impossible thing 
A more appropriate example Is the One gircn In the V ifo J»A>tro vir theft of a 
hare’s horn’ 

’ Intr II 8 
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cause of the association or of one when not appointed or related m a 
plaint “ W heie oat of hatred or infatuity one declares ‘This man is a 
Br ihmicide,’ atidgnes up the point, such a plaint is legal ded as one with 
out a cause ’ The meaning is that where a declared point is abandoned by 
the plaintifE, such a plaint should be regarded as lost ‘ Where in a suit o 
which is foi counting weighing 01 measuring, as also in that in regard to 
a house, field or the like, the number is not set out, such a suit is (regaid 
ed as) de\oid of a standard That plaint is regarded as sourceless 
(anlgam t) where it is not wntten whether (the subject) was acquired by 
learning, or w as secured by a pledge, or w a« iecei\ed as a donation, 01 jp 
purchased or accrued in hereditary succession 1 AUieie, the year, the 
month, tile fortnight* the date, as also the day Ime not been written that 
should be legarded as one where the wilting is deficient \\ here nftei 
wilting out a plaint, and while yet an answer has not been set out, one indi 
cates his witne«s e\en befoie that plaint should be regarded as redundant 15 
\\heie the pleas for both sides baie all been wntten by the plaintiff or 
the first informant and is wntten ambiguously that plaint is regarded 
as ‘damaged (bhia*h/am) ” The meaning is, where the pleas foi both 
sides Lme all been wntten by the plaintiff the first informant 

Likewise, the Same Author states other pleas also which are unaccept 20 
able A plaint is considered as unacceptable which is out of oidei 
( hi inn drama) ism an imeited older < I /utlrama), is in confused 
l lor ( Pr ikirnArtha ) oi which is meaningless as also that the object 
mined it m which is beyond time and al«o one which is multifarious 
( Uil h It t ) There the hhnn tit am t out of order has been expound 2j 
el b\ the Same ‘That (hunt has been declared as out of order 
where an idea of the pie » cannot be gatherco by jutting (the words) 
m proper places 

Ihe meaning is that that is out of order where the letters lme been 
place l in ini erted order In unerted order t c the meaning of which «n 
liecouics intelligible by placing ( the words) in sejwratc order ‘In con > 
it \Vit '•arise n vsMxnh TW Saint kirfnor expounds 
the meaningless and others. \\ hero the original sense i« abandoned and 
its effect is set out, sn h a plea is indeed meaningless as it lacks the 
means of [ roof 

^ o 

1 More it a refortn c to the Cte principal tmirmslly regarded saarceT 
Acjmsitlon of owner»hIp Cp ( mtum* P*4* r *^T»n r ffrT' 5 i'T^ -- °* W * 
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Wheie an object is set out winch has passed bejond ttme, such a 
plea is regarded as beyond ttme although there exist means of proof 
A plea in which the point at issue is twofold, being in reference to diffei 
ent periods, and which is discriminated by reason of a diffei ence of proof 
5 • th it is declared as ‘multifarious" * Means of proof , 

Paof 39* » e oitginal means of pioof ‘ Bejond time’? f, 

beyond the period of limitation ‘ Difference of j ioof,’ 
i e diffei ence in the means of pioof 

Likewise, the Same Author mentions other fault) plaints also “ B\ 
Iff inserting a different lettei as also by causing another meaning to arise, 
i writing becomes confused, and the evidence also is rendered confused 
Where tbeie has been a neglect for twenty or ten years of the thing asked 
even by One who was competent the case of such a one becomes falsified 
Where one writes down the means of pioof along with the thing to bt 
15 secured, by reason of the absence of the order of the recitals, such a 

suit also does not succeed ' Tvidence for securing the object is till 

means of proof 

Harita also * A plaint in which the object to be seemed and the means 
of proof theiefor hive been entered m two ways eithei from one’s own 
SO objective or the other alternative such a suit also is negatived ’ ‘Means of 
proof'* e the point w hich has been set out for being established, *in 
two waj s,’ t e b) two different means either m regard to the object to 
be secured, or by a n ay different from the k non n object t c by its 
opposite wa), a suit in which it is entered, that also is a faulty smt , this is 
25 the meaning 

Bhrgu also “ Where the poult has been abandoned bj a defeated 
party, or where one alternative is to be assumed at a ttme there the 
object aimed at will not be secured, as being excluded b) the S'irfri 
and the S'i'htas Defeated,' t e the defeated claimant Where in one 
30 suit a contradictoi) as well ns an uncontradictory, both points have been 
entered, one should summanlj dismiss such a suit PilSmaba dso 
*4 jVAtfy ^AvpJiiw.ludasjUatements which are mutually mutradictnry- the 
suit of such a one w ill not succeed, being a mixture of contradictory aver 
sious ’ Kifyayana, also * A part) who does not «) that * ( the 
35 opponent ) does not wish to do what is just or does wh.it is not just, the 
suit of such a one will not succeed ’ The meaning is that one who 
does not plead e n that ‘ After having taken mj propertv which accrued 
to me justly, like this, in a negative manner pleading obstruction ( on 
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the pvt of the defendant ), 01 ‘ he takes away my land &c ’ like this in 
the form of a positive statement Also “ A plaint which is opposed to 
the town or the nation, as also that which has been excluded by the King, 
and which is a mixture of several pleas does not succeed’” That 

which is opposed to the usage of the town, or the nation, 01 which p 

contains an object which lias been excluded by the King, sucli as a tax, a 
building &,c, one, which is a mixtme of several pleas such as lecoveiy of 
a debt and the like, by teason oE a difference of e\ idence, does not 
succeed , this is the meaning 

As to what has been st ited by the Same Author ‘A King desirous jo 
of arriving at the truth, may undoubtedly admit even that plaint which 
contains seveial counts but which is m confoimity with the principles oE 
law ’ that is with a view to demonstiate the admissibility of a mixtuie 
of several causes, if differing in time ot foi demonstrating that foi a 

proper statement of facts as the) occurred in the case of several kinds 15 

incorporated in one title such as recovery of debts 01 the like, 01 of the 
same kind such as gold beast, corn and the like, taken imdei different 
conditions as to the numbei, measure, country, period ( rate of ) interest 
and the like and that all that should be ( ordered to be ) paid back, and 
thus should be regarded as admissible Therefore, there is no contradiction 20 
with ancient texts ‘The ougin free possession, intei ruption, and 
supplication likewise these four when mentioned without the cause are 
declared as faults of a plaint ‘Ougin,/ e the souice of the acquisition 
of property such as acceptance of a donation oi the like fiee possession , 
i e uninterrupted possession according to one s wish, intenuption i e 05 
owing to national calamity or a like cause of break in the sam 0 possession , 
supplication 1 e statement of the origin of possession by arguments 
These four 1 e the origin etc aredeclated is the qualities of a plaint 
Those on 0 tn etc when raoi eover have been entered in the plaint without 
the cause 1 e without the leason for their inclusion those are declared to be 0 q 
the f uilts of a plaint Theiefore here that which ism requisition should 
be retame 1, while that winch is not in requisition should be stiuck off, 
to that effect also the same Author 4 One should cut 
Paol 40* out the reduudmt points aul slould also duly suj * 
plemeut the defective one should set out on the flooi 
so long as the cause of action has not been determined ’ ‘Cut oat 1 r 03 
take off ‘Cut out ’ t e strike off , ‘on the floor’ is (only) indicative I 
implication Mot eover, the Same Aulhor ‘The Chief Judge should writ 

dowu the plaintiff s statement, as made b) him naturally m bu own wa 



72 A plaint agamst the rules of proced ire also is i ta l ussibte 

oh a boaid ju white chalk and then on a parchment after it lias been 
revised ‘As made naturally in his own way , t e made without feu 
or any other like external cause, ‘reused, i e cleared of defects or 
redundants as also cleared of the fault*! such is impossibility etc To 
5 that effect also Brhatpali 1 2 “Ihose conversant with ( the i equisites of ) 
a plaint regard that as a good plaint which has been freed from the faults 
of a fir=t information where the point at issue is accompanied with its 
cause, which is defimte and well established among the people’ el] 
established among the people’ i e not opposed to the general hw, is it 
JO comes to be stated by this text itself viz well known among the people 
that such a cause of action is free from the deFects of a plaint Hence 
also Manu 3 " 4 A plaint is not tegarded ns admissible in coutt eien 

though its cause is well established, if it speaks outside the estabhshel 
utles of proceduie The meauing is that the tnenbersofa Court must 
lo not accept a plaint if it is against the mles of procedure even though it 
be fiee fiom all faults 

A plunt of the characteristics as stated abo\ e is of four % inetie', 
so snj s Brbajpali “A. plaint should be known to be of loin \ uieties, 
uz that containing a charge based on susp ciou oi on facts is aho a 
20 prayei for the object asked for and a Cresli decision of a dispute which 
had been decided before ’ In this connection Narada * Orn. may make 
corrections m the first information of a com pi unant *=o long as tin. 
atiswei has not appeared in the plaint, wlen blocked hj the answer, 
the correction shall cease 

2j It should not however, be sup| osed that like the rule in the ma\im 
of the conch 3 and the time a plaint cannot be reused iftcr the 
tune for filin_ an answer is passed since siys the Same Author* 

V Before the defendant tenders the answei to the pi unt the pi itntifl may 
amend his statements as much as he desires Some desne j levisiui 
q even after an answer lias been entered but that should be disauded as 
it would lead to a state of incongruity, and would also be contradictor! 

1 Thu text is also ascribed to Kntya^nua l>y some 

2 fccoMnnith VIII 165 There, tie resiling is ihh V*netc The versv 
o curs in reference to tho agreements as to payments of debts 

3 * * The tale of sunaltmcilr or coi oi Hmtteuce t t at a 
jarti ular period of the day a particular note (of the con 1 ) is fsed to be etru k 
and bv that partieolar note the particnlar } erjod Is Inferred so MinulUnettr or 
contignons order is Indicated bv this maxim e g Vm? 3jTV3 

4 Istr II 7 
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to the texts stated before Hence also the Sangrahakara “After tn« 
incomplete and redundant portions of a plaint have been well adjusted 
by the officers, again haviug concentrated attention, one should hear the 
answer thereafter , since, after the defendant has commenced the answer, 
the statement of the plaintiff must not be accepted, even if useful as the 5 
time (therefoi) has gone by’ ‘Commenced, t e given For, while jet 
the answer is being given a replication is admissible To that effect 
also Kafyayana ‘ Fithei through forgetfulness or trickeiy, if anything 
has not been stated by the first informant, that may he accepted from 
both even in the course of the answer' 1 1 Trom both”, i e from the 10 
plaintiff and the defendant Of the defendant however, (addition to) the 
answer may be (admitted) during the course of eudeuce 

When, however, an answei has been accepted by the members of the 
court without even revising the first complaint then after punishing the 
members, the procedure of an affirmation again may be obseived 15 

When, howevei , the plaintiff is unable to make the affirmation 
immediately, then says Brhaspali It the complainant is not able to make 
a statement owing to incapacity time should be gi\en to him 
according to the requirements of the transaction and lus capacity 

Thus m the Smrtichandnka, the part relating to the Plaint 20 


Now the part relating to the Answer-Ultarapadah 
1 here Brhaspali 1 “When the fiist complaint has been properh 
detei mined after sifting the acceptable and the unaccept ible, and 
aftei the cause of action m the plaint has been lived, thereafter one 
should cause the answer to be written down The meaning is, that 
although determined by the plaintiff when the plaint is firmly fixed by 
the chief judge etc aftei discrimination thereafter the defendant should 
be made to have the reply to the plaint written 

Naradaalso “When how e\er a plaint of this charactei has been 
settled by the plaintiff, then the defendant shoul 1 give a reply relating to 
that pVvmt Of tha expression of this, character the meatman is 
expounded by Harila ‘ Concise m words profuse m meaning devoid of 
the faults of a plaint having witnesses, containing the cau«e faultless 
well settled, where such a plaint has been written by the plaintiff the defen * 
dant should then give a reply relating to tint plaint’ ‘Having witnesses 
» e having those on jt who have inspected it, such as the Chief Jud^e snd* 
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the like When, however, not of this character, then he need not give , 
this is evident from the context , to make this clear, the Same Author takes 
as an example (a case of) a faulty plaint, and says that to such a one no 
answer need be given , “ Where the land is common ( property ), or 
5 where the money is vested in an association, when one man makes an 
application, a wise man should uot declare a reply " 

Therefoie, to a plaint which has been duly examined alone should 
an answer be given , so says Yajuavalkya 1 v 1 ' Of the defendant who has 
heard the plaint the answer should be taken down in writing, m the pre- 
10 aence of the first informant (plaintiff or complainant) Of the person 
giving a reply to the plaint winch he has heard , tins is the literal mean 
mg The Sangrahakara also “ When a plaint has been written 
down upon paper containing a statement winch can have no other mean 
mg, not a secondary sense, which contains a hwful origin, and which is 
15 made up of words winch are not incomplete or redundant, vitiated or 
made of other letters, this then is the time for the defendant to give a reply * 
The meaning is that after a plaint has been written m such a manner tint 
all the characteristics, such as having no other sense and tht like are there 
This rule as to time, however, is onlj in regard to the cows and the 
20 like Tor so Narada 3 * In charges concerning cows, land gold, 
women, theft, abuse and in emergent cases as also in heinous offences, 
and in (the case of) a calumny he ( the defendant ) should be asked to 
plead in defence immediately only ‘ Calumny, » e an averment of a 
sinful act , although it is a kind of abuse, its repetition again is with a 
25 view to (its) importance An emergent case has been mentioned by 
Katyayana " \\ here the excellence of a thing is likely to deteriorate, or 
suffer destruction or loss even there no time should be allowed , it must be 
attended to, for indeed that is an emergent case Likewise, m regard to 
other matters the answer, should also be immediate, so ssjs the Same 
30 Author v * In (a dispute regarding) a cow, a bull, a field women, delivery 
likewise, deposit, bailment given for use, similarly also purchase, and 
sxte, n&ht'On of a maiden, theft qmm 1 , wolmfp, a deposit, cxrcum 
vention,and false testimony also, he ( the defendant ) should be compelled 
to plead immediately’ ' Circumvention ’ (something) agreed to under the 
35 influence of fear YajHavalkya* also ‘.In charges regarding felony, 
theft, assault, and cow killing and in a complaint in an emergency 
and about a woman one must compel the respondent to plead im* 

1 “Bookllj 2_J«tr L4S 5 Book U.Tf 
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mediately only , m other cases, time has been permitted at dis* 
cretion ( of the court ) ” 1 In other cases, ’ t e such as in a case 

of debt &c So also Narada 1 1 Owing to the recon* 
Page 42* dite natuie of lawsuits, and the weakness of 

memory, in cases i elating to debts &c , one may 5 
allow time at discretion , with a view to ascertain the true facts, * 

1 Relating to debts etc ’ t. e relating to the titles of law such as Recovery 
of debts and the like Hence also Pitamaha • “ In suits relating to debts 
bailments, deposits, donations, compact among men engaged in joint 
undertakings, and for a Bhare of a heritage, time should be allowed with 10 
effort ” 

In these and other cases also, time should be granted only to a defen* 
dant asking for it on grounds of failure of memory or the like To that effect 
also KatySyana . “ After hearing the point reduced to writing, if the defen 
dant in the suit applies for time for a ( proper ) reason, it should an j 0 
doubtedly be given to him.'' In regard to recently concluded transactions, 
there being the possibility of remembrance, immediately should the 
dispute he (proceeded with) , so says the Same Author “ In regard to 
transactions recently made, the defendant should be asked to plead 
immediately , or in regard to those over which time has passed, the 20 
king may grant time to the defendant ’ The expression ‘ to the defend- 
ant ’ is (only) indicative hence also Narada 1 “ When a party to a suit 

desires to plead, but whose mind does not work, time should certainly be 
given to the plaintiff and the defendant also 

And time should be given If it be asked, how much ? The Same 25 
Author says “ Immediate, or one or five days, or three days, accord- 
ing to the greatness or smallness of the cause , one may get a month, or 
three fortnights, or seven days in disputes about debts etc’’ Gautama 3 
also 1 He may wait for a year In this respect Katyayaua states a rule 
of adjustment ‘ Having ascertained the time, and the capacity, as also 30 
the importance or unimportance of the transactions, the king should give 
a short oi a long time to the defendant asking for it ” * Time,’ in regard 
to monetary relations etc , ‘ capacity* m regard to transactions which have 
become the subject matter of the dispute. The meaning of the verse 
however, has been expounded by the Same Author “ For a recent hap 35 
pemng, immediate only , where a year lias passed, it should be a day , for 
six years it should be three nights , seven days, for a twelve years’ (mtei 
1 Intr I 44 2 Not found in the punted text ~3 Ck~~XIII~2l — 
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val) } foi twenty 5 ears, ten days or he may get half a month , a month, 
when thirty years have elapsed , three fortnights shall be thereafter ” The 
Author points out the rule of adjustment by regard to capacity “ tor 
a period of less than a year, he may grant himself as he likes , foi a year 
5 m the case of the idiot, the lunatic or one suffering from a disease Where 
one has gone in another direction, as also where the particulars of the 
thing are not known, or where the thing itself or the witnesses are in 
another country, theie time should be given to men until their return to 
their own country ” For the several alternatives commencing with a period 
10 of less than a year, a day ending with three fortnights, should as 
before be adjusted by the presiding authority of the court accoiding to 
the requirements of the cases ‘ The tiling itself,' * e the property, the 
subject matter in dispute 

Likewise, the Author explains the rule of adjustment by regard to the 
15 transaction ‘ A day, a month, or a month and a half, a season or a 
year even, may be granted it the longest, according to the nature of the 
transaction 1 Nature of the transaction,' t c the nature as to the 
greatness or smallness of the transaction 

As the adjourned time thus adjusted arrives, in answer should be 
20 written which will not be less or in excess of the substance of the plaint , 
so says Brhaspati ‘ When the disputants have simnltanoously gathered 
together near the member of the court be should cause an answer to be 
written appropriate to the recitals of the plaint’ In this respect, 
Katyayana states a rule in regard to the king u Whatev er the customary 

25 rule us handed down by successive traditions in a particular case may be, 
takjAthatento consideration the king should cause an answer to be given 
accordmgPo law ’ 

Prajapali states the characteristics of an Answer Men veised m 
law regard that as an answer, which covers ( the points raised in ) the 
30 plaint is substantial, unambiguous, not inconsistent, 

Pagl 43* and is intelligible without an explanation ” ' Covers 
the plaint ’ 1 e covers the entire plaint , * substantial,’ 
i e capable of meeting as an answer the averments of the plaintiff , 
‘ unambiguous,’ devoid of break, implications etc ,‘not inconsistent,’ « (• 
35 consistent with the point at issue , 'intelligible without an explanation,’ 
t e easily understandable Hwita also “ In close connection with the 
points in the first information of profuse sense, not confused, not cnptic, 
not with its words loosely joined, uor too prolix, essentially concise, un 
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ambiguous, not arising out o£ only one point in the plea, audible to the 
plaintiff, not having a suppressed sense, an answer of this character should 
be given ’ ‘ In close connection with the points in the first information,’ 
ie closely in put suance of the asseverition , ‘of profuse sense,’ i. c 
covering all the points at issue not with the words loosely joined,’ t e a 

preceded by an affirmation for definiteness , 1 not arising out of only one 
point at issue,’ i e covering exhaustively all the points of one’s plea with 
out any left out , ‘ audible to the plaintiff , ’ i e heard by the fust inform 
ant , * not having a suppressed sense,’ i e uncrooked m style and mtelhgi 
ble by (the use of) well known words 1 q 

An answer of this character should be known to be of four kinds 
u Of four varieties is a plaint, and similarly also the defense should be of the 
same kind ”, vide this text of Brhaspati What are the four varieties of the 
respondent’s plea? Anticipating this says Nirada 1 A denial, by 
admission also, or by a counterplea, and by proving a former deciston, 15 
thus an answer may be of four varieties” The instrumental case here 
is of these characteristics 

There Katyayana states the characteristics of the two pleas of denial 
and admission 1 When accused if one denies the charge, that answer 
one should know as of denial in the legal procedure The admission as 20 
to the truth of the point involved is declared to be (the plea of) admission ” 

The characteristics of a counter plea, Lave been stated by Narada . 

* When the defendant admits the statement made by the plaintiff, but 
sets up a reason tLat is called a counter plea (or confession and avoidance) ” 

Hanta states the characteristics of a former decision “ IE a 2o 
(party) says that In regard to this cause of action there was a dispute 
before between him and me, and he was vanquished tliat is kuown as an 
answer of u former decision (or res judicata ) The answers described as 
above with the characteristics have been stated by Prajapati with a view 
to elucidation * Whatever lias been stated here by the plaintiff in regard d0 
to me, all that has never happened this answer has been stated in the 
smrtis as n denial Tins has to be paid to him , what plaintiff has stated 
is not untrue,’ thus is the second (kind of an) answer, known as admission 
* This was certainly given by him to me , but it was al«o paid back to him 
by me, (an answer) of this sort is known as a counter-plea ‘ In regard to J 5 
tins cause of action I was sued before by the plaintiff, ami he n-as \ a „ 
quished by me in tliat salt,’ tins is called the plea of a former decision 

1 Intr 
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This plea of a former decision or res judicata is of three varieties » 
so says Katyayana “I shall pro\e by (the eudence of) persons in 
authority, of witnesses, or by a document, that he was vanquished by me 
formerly , thusn plea of res judiuita is of three varieties ” The e\pression 
5 ‘By persons m authority ’ is indicative, by implication, oE the investigators 
in the judicial proceeding 

Likewise (the plea of) denial is of four kinds, so says the Same 
Author ‘ This is false,’ * I do not know 'I w as not present there at 
the time,’ and *1 was not born at that time, 1 thus the answer of a denial is 
10 of four varieties ’ In this manner, m the plea of an admission also, 
varieties may be inferred according to possibilities e g ‘ true ’ ‘ It is so, 
as he sa vs 1 and the like Of the counter-plea also, ‘(yes) was accepted, 
(but) was given back ’ or ‘was obtained as a donation’ etc such and 
other varieties may be noted 

la In this connection Brhaspab “ The 1 iw has been stated rehting to 

the defendant in regard to the demonstration of the points raised, as issues 
of the foui varieties also which should not be accepted, that is being 
stated now , what is other than the point at issue, which is abstrict, which 
is less or more, and what is irrelevant , wliat is not comprehensive, which 
20 is unsubstantial dubions one should notallow an 

Page 44* opponent to plead ” ‘Other than the point at issue ’ i e 
not capable of removing the allegations made m the 
plaintiff’s averment , ‘ abstract,’ » e which is devoid of the position of a 
defendant , ‘ irrelei ant ’ t e winch does not pursue (the point in) the 
25 accusation ’ 

Katyayana al°o “ A reply which is unundei staudable, contradictory, 
too criptic or too piolix, dubious, impossible, not clear irrelevant, full of 
the fault of exaggeration, which does not meet all the points (m the plaint) 
which interrupts the plaintiff m stating lus plaint, has a suppressed meaning, 
39 ( given ) wlule he is confused, likewise ( which Requires an explanation is 
senseless, is unsubstantial, is not commended by the wise ” Here the Same 
kxKnvt sxpwawfe the fcret five (x&visUsa. of) a faulty reply ‘ A reply 
which has been written without knowing the thousands of marls snd 
forms or the compact, or which has been stated in another language is 
35 known as unuuderstandable ’ The meaning is that that is (called) 
ununderstandable which has been stated in ignorance of the number of 
marks or parts of the body, or of the compact, or which is couched m a 
language not of the country ‘ It was returned in my childhood ’ or ‘ it 
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was indeed not returned', when one states in such a manner, that reply 
should be known as ‘contradictory ' The meaning is that, that o£ which the 
first (part) is contradictory to the other (part), is a contradictory reply 

“ Where, instead of stating ‘ he was formerly vanquished by me in 
regard to this point,' it states ‘ Formerly by me,’ such a reply is (called) 5 
incomplete * The meaning is that when it should have been stated that 
‘ in regard to this cause of action he was formerly vanquished by me,’ he 
simply says ‘ formerly by me,’ that (reply) is an incomplete reply. When 
the reply should be ‘ was taken by me,' it is added, * I did the work for it, 

(» e for) the money which was formed} taken,” that is an answer which is 10 

too prolix 1 Instead of stating a reply of admission, viz * was taken,’ (with 
the addition) that the work ’ etc , the reply is too prolix , this is tne 
meaning 

“When the statement should be ‘ is payable by me ’ it is ‘ it is (not) 
payable by me,' the reply should be known by the wise as ambiguous ” 15 

In the clause ‘ payable by me ’ a suppressed a 1 is found to be indicated 
by the sign s it is ambiguous , of this kind , this is the meaning ‘Impos- 
sible,’ ‘ the money (asked) to be payable by me had been paid by the son 
of my great grandson ’ a reply of this sort 4 Not clear,’ i e not pos 
aible to be easily declared ‘this is the reply ’ These two kinds of faulty re 20 
plies are clear therefore have not been expounded 

The Autboi expounds an irrelevant plea ‘Violence was formerly 
directed by this either by force or weakness, ’ such a statement 
is regarded as * no statement, and is called irrelevant The meaning 
is that that is ( regarded as ) irrelevant, which becomes exhausted by the 25 
statements of the plaintiff more than once and winch contains clauses which 
are mutually contradictory ‘ Tull of the fault of exaggeration,’ j e by 
reason of an exaggerated statement, becoming faulty, e g when the cliarge 
is ‘a hundred should be paid,’ the answer is ‘ two hundred lm e been paid,’ 
and the like The Same Author has expounded the four faults viz ‘Not 39 
meeting all the points ’ and others * When the plaint a\ ers, * A thousand 
and a half were given to this mao/ and when the answer is ‘ half of that 
has been paid back,’ that is an answer which does not meet all the points ” 

Where, while the plaintiff has not properly set out his ca«e m the 
plaint, the defendant ( interrupts and ) says * nothing was taken formerly 
by me,’ that is an answer by interruption The meaning is that even 35 

3 *TTifi?xf7 — the letter n, meaning a negation, and eiprojjed by 7bo s , ’ 

(am?) e g hero ^4 RfTSpT II £ " 5 
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before the settlement o£ the plaint, an answer, such as denial &c is an 
answer of interruption 

“ The answer which sajs 1 can any one return a red lotus which was 
not taken?’ should be know n in legal procedure to be one bavin" a 
5 concealed meaning 1 The meaning of the illustration of this kind of 
faulty answer is ‘ A (red) lotus was not taken and so I will not give ” 
“ When the reply is 4 is it always by him to be paid , maj be, by me also 
may Ime to be gi\en,’ such a one is called a confused reply ' The meaning 
is tint, that is a confused repl) where several words are connected 4 To be 
10 understood b) means of comments,’ j e b) itself difficult to be under- 
stood. The unsubstantial has been stated by him ‘ No tcetb exist of 
a crow, where the answer sajs — exist,’ that answer is known to be un- 
substantial ( as Ira) ” The meaning is that like the appearance of teeth 
in a crow, it is purposeless 

15 Likewise, where occur in the same plea, the pleas of admission denial, 
and man) other such pleas that is regarded as ‘no answer , ’ so says the 
Same Aulbor M That winch admits of part of the 
’ Paof 45* claim as true, sets up a special plea as to another 
pait, makes a denial of a third, is regarded as no 
20 answer on account of the mixture ( of several pleas ) »' 

It may be argued indeed even in a mixture, as by each answer 
there is the repudiation of each part of the plaint, there would be a counter 
plea for the entire plaint, how then can it be said that it is no answer ? 
Tine and it is foi this reason that the Same Author has stated in justifica 
25 tion of its being no answer “ Moreover, in one suit, the burden of proof 
cannot lie on two litigauts, nor can both obtain judgment, nor can two 
proofs be adduced simultaneously m one suit ' 

The meaning is this ProoE consists of documents and other means 
( of proof ), the burden of that lies upon the defendant only in the pleas 
30 of counter claim and res judicata also , in an answer of denial, however, 
upon the plaintiff only , in the plea of admission ( of the truth of the 
plaint), it does not he upon any one as will be stated hereafter Thus 
then where there is a combination of the three pleas other than that of 
admission, there the defendant has to adduce proof m two while for 
35 the plaintiff it is in one , where ( the combination is ) of an admission 
and a denial, there defendant atone Ins the ( burden of ) proof for the two 

1 ftvm of mysterious unport The^ MiUkshari points a different inter- 
pretation for ttys term (Seep 663 11 11-16 ) 
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moreen er, it is oE the denial and the special plea or o£ the denial and 
res judicata, there the ( burden of ) proof lies on the plaintiff and the 
defendant in regard to each one It should not, moreover, be said ‘let 
it be as may happen ( to be necessary ) , for, indeed, proof is adduced 
for the establishment of the point at issue 1 ’ In one trial theie is only 5 

one point at issue and o£ one disputant only , therefore, there cannot be 
the(buiden o£) proof on two, or on one, for two points, as there 
cannot be a point to be established by both and moreover when 
oue point at issue has been established by one means, prooE bj 
another would be useless In ( the case of ) an ans vet by admission 10 
however, in a combination with other pleas this fault does not occur, still 
in on* investigation in regarl to the four paits and in regard to a half of 
it, a conclusion would be contradictory , and therefore, there also it 
would be ( a case of ) no answer also Therefore it has been properly 
stated * By ( reason of ) a combination, it would be a non answer 1 15 

Thus moreover, <hie answer only should be admitted which would 
cover the plaint m entiiety Where, however, in any case an answer ‘of 
that hind is not obtainable, but on the other hand a variety of an answer 
on each portion variously there op account of helplessness, in conformity 
to the answer several plaints should be aflhmed with a view to avoid a 20 
fault m the plaint a separate answer for each plaint should be taken. 
Otherwise there would be certainly an ibsence of a decision Hence also 
has it been said By reason of a combination, it would be a ‘ non answer ’ 

The import is that according to the prescribed procedure when the 
combination (of pleas) is remo\ed there would be the answer itself Hence 25 
also in regard to tins subject, in accepting an answer, has been state 1 bv 
Hanta the rule o£ priority to be preceded by putting questions thus “If 
a denial 2 an 1 a special exception should occur togethei and also if the plea 
of admission (be made) with any other which of these should be accepted 
is an ans v er ? The inference is, the first the Author states the first 30 
which should be accepted ‘That which contains the most important 
point or which is conducive of proof, is to be i egarded as an un mixed 
answer any other answer becomes otherwise The meaning is this 
when there are moie answers than one other than an answer of admission, 
that which contains the most important point should be accepted first 35 
hen the answ er of admission is along with more than one the answer of 

1 In regard to the discussion as to the combination of pleas See Mi lakshara 
Test pp 8 9 and Transl Coll pp 664-667 

2 if a better reading Apararka assigns this text to Yyasa 
U 



82 The Ansirer must be given 

admission even though containing the most important point should he dis 
carded and another answer should be accepted, as no result would he 
produced by the answer of admission 

It should not be said that this text is only applicable where at the 
5 time of (filing) a reply there is an intention of giving more than one 
answer which will cover the plaint, on account of the undesirable position 
of taking as (implied or) understood words indicative of an order e g 
upon an accusation by a certain man viz ‘ a lost cow of mine was seen in 
the house of this man, the person charged answers, 1 This is false , m my 
10 house itself was it born * or the like Since it has been stated Not a 
mixed one , other than this becomes otherwise " The meaning of this 
thus if in this order, an answer becomes unmixed, otherwise than this / e 
if simultaneously, it certainly would become a mixed plea In the case 
of more than one answers, however, covering the plaint, there is no possl 
15 bility whatsoever for a plea being ( regarde 1 as) a mixed one therefore 
this text is only in regard to a mixed answer Hence also, m regard to 
more than one answers covering a plaint, anotliei text has been commenced 
4 by the Same Author * Of the two answers, viz of denial and special 
exception, the special exception should be accepted The import is that by 
20 reason of its unmistaken demonstration, the answer of a special exception 
has greater weight than the answer of denial Therefore it should be 
taken as understood that the answers of a denial and of a special reason 
being taken merely as illustrations, even in a simultaneous occurrence with 
another answer, that which contains the most important point *hould be 
25 taken W here, however in an answer of combined pleas, by reason of a 
j anty of importance there is no scope for the order as stated before, 
there also, the unswer should be admitted in an 
Paot 4G* optional order as a decision has necessarily to be reach 
ed An answer thus determined, should lie given by 
30 the defendant himself alone To that effect also Hants “ There after the 
essence of the point at issue, has been properly drawn out nn nnsw or should 
be offered by the defendant m close pursuance of the plaint, and sboul 1 be 
absolutely free from faults and marks * 

When, however, he by him*elf does not give, and the time for giving 
35 an answer lias also elapsed, then says the Same Author “ To the plaint, if 
the defendant does not give an adequate reply, then he should be compiled 
to give by means of peiceful persuasion and like Oliver methods ’ Should 
be compelled’ i, e by the king So also N*r*da “One should give a 
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l^oper reply to the point at issue , one not gum,*, the king should com- 
pel to gi\e, by means such as peaceful persuasion, schism etc until that 
point has been propeily brought up ' The peaceful persuasion and other 
means ha\ e been pointed out by Harita “Speech with pleasing persu 
asion is sdma or conciliation breach is the show of fear , and inducing 5 
by a money payment is gift , punishment is beating and confining ” 

By Vasistha also * Crookedness, peace, and breach, also punishment, 
these four , delusion, forbearance, and trickeries are the set en means 
declared For one who is not amenable to these means even, the Same 
Author sajs “ When goaded by (these) means, one, however, who does 10 
not give a reply, such a one after the passing of seven nights is (regarded 
as) defeated , and becomes liable to pay 

Thus in the Smrlichandrika the part relating to the Answer 


Now some texts bearing on the topic of disputes are, being written 
There Yajnavalkya * Without being discharged from an accusation 15 
(already j ending against him), a person should not be allowed to be 
charged agun ' Without being discharged t e , without removing 
rfwa) Here, the Same Author 1 states an exception “A countercharge 
may be allowed in a case of delict as also of heinous offences ’ The mean 
ing is that (m such cases) there is a likelihood of a counter offence ‘ In 20 
delict,’ 1 e in the case of both kinds of violences (Pdriithya) 

In regard to the accuser also the Same Author 3 says “ Nor what 
has been alleged should be allowed to be changed ” While one who has been 
charged by another complainant, another complainant should not 
(be allowed to) charge before that complaint is refuted The meaning is, that 25 
by giving up the refutation of that another should not be stated He 
moreovei, who pleads another, such a one becomes defeated by reason of 
his change of statement To that effect also Narada 4 “ One who alters a 
statement, one who Bhuns a trial at law, one who does not put m an 
appearance, one who makes no reply, as also one who absconds when 30 
summoned, these are the five varieties of a Htna litigant ” Likewise, a 
Hina on account of his taking to another pleading, has been described by 

1 Book 110 2 Book II 10 3 Book II 9 

4 Iotr II 33 llere tho word srw u taken ns elsewhere 1 e in another 
proceeding and not the usual sense in which it as used 1 * false In the original 
Smjti of Varoda, this expression is u=od in reference to ouo who altera hu former 
statement in the same proceeding 
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the Same Author 1 “ He who gives up o former pleading and betakes to 
another again, such a mm should be regirded as a lima or defeated litigan 
by leason of his transition from (a) dispute (to another) ” ‘Tomer 
pleading ’ t «, the (first) information bo also Katyayana “ After 

5 having lodged a plaint, if one abandons it and hies another, such a one 
thereby will be deemed to have started another plaint, aud on that 
account will lose (the cause) ” 

So also having once charged another one says C I will not proceed with 
the charge ’ and thus speaks contrarily, such a one also by reason of Ins 
10 having pleided differently, loses , so ^lys the Same Author “ If a person 
after having charged another says 1 1 did not put forward the dispute ’ 
and thus speaks contranly, such a one should be declared a loser” 
Similarly also one who departs from his first plaint reduced to writing 
loses his case by reason of a departureof pleading , so saj s the Same Author 
15 “One, however, who after having caused to be written 

Page 47* a statement, subsequently makes a statement again in 
reduction or addition to it, such a one loses , he is 
not entitled to make a change. ’ ‘ Caused to be written,’ i e on paper , as 
* writing aud sinking off on the ground has been stated by the same 
20 writer , ‘ Charge,’ t e the first complaint 

This undeservedness however, should be understood to be only 
when the answer has been fiuished If an answer Ins not been 
finished, there would be loss ( of the suit ) only, but not undeserved 
ness, as before the reply is completed the revision of the plaint Ins 
25 been permitted in the case of forgetfulness or helplessness Similarly 
a party incurring the loss of Ins suit has been pointed out by the 
Same Author by his avoiding the evidence or not being present “ The 
members of the court as well as witnesses should be regarded as evidence 
(A'nyl), by the wise , he who avoids such evidence through infatuation is 
SO called the Inter of a trial (Knyldice'hi), after the summons, if he does not 
appear, lie is non suited at once ” The meaning is, that for non appearance 
after the summons, he loses the suit immediately Likewise, the Same 
Author describes a suitor who is non suited for not giving a reply i “If 
even when called upon to speak one docs not speak, incurs immednte 
55 impnsonment , ou the second day defeit should be regarded to be of 

1 N»ra<I» Inlr 11 

2 a person who lwo3 a canse , a defeated part) , and I* defeat of 

loss of 0 iult 



Aioedance of a trial 65 

tWt wicked min ” * Defeat ’ t e loss Hence also Harita “ IE one 

pisses time under in excuse, even without making i statement in 

the comt ind while making i statement he states falsely, is the 
mark of a losing party * ‘ Under in excuse, i e under i 

pretext So ilso Katyayana “Under i pretext merely, one who o 

desires to lnve a long ( adjournment of ) time, that should be known 
as deceitful and has been declared as a leason causing the dismissal 
of the suit ’ 

‘ One running away when summoned ’ is also one who after ha vmo' 
come to know of the summons, for the removal of a charge skulkmgly 1 0 
moves about With a view to indicate the liability for a dismissal greater 
and greater m degree m succeeding order, the text — • * a Hina is of five 
varieties ’ has been stated , and not for restricting that five only are the 
varieties oE a Hina , as H nas have been stated in the Smrlts, under other 
circumstances also The object of indicating the greater liability of a 15 
Uina however, is for indicating the higher punishment It has also been 
stated by Katyayana “ One changing his pleas should be made to pay 
five panas one avoiding a trial ten panas one not appearing twelve, and 
one not stating a reply sixteen, one lunning away afrei he was summoned 
twenty panas Here m the case of the third and the fifth, when a 20 
punishment has been incurred, the Same Author states a special rule , 
When one who has been summoned thrice and has not appeared or one 
when summoned is running away and five nights have elapsed the king 
should punish him Also Hina on account oE another reason has also 
been indicated by the Same Author ‘Where one conupts one of those 
who have heaid the dispute or tempts a litigant also, such a one should 
also be declared as a ETtna By Brhaspati also ‘ One who causes these t e 
fear or breach or terrible obstruction to the plaintiff in the trial at law of 
a money suit, such a one is non suited ’ The meaning is that m a suit re 
lating to a money transaction these « e fear «tc if all or any are practised 30 
by a litigant such a one is non suited 1 Terrible * c creating fear 
through another source By Mina 1 also “ One who points to a wron * 
person or having pointed out, ( afterwards ) conceals ns also one who 
does not realize that his first and subsequent statements are contradictory 
or confused , or liav ing stated what he meant to J rove, afterwards varies 35 
( his case ), or who being questioned on a fact duly stated by l» ra <Joes 


1 Cli VIII 53, 51 and 58 
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not abide by it Hav ing stated that there were per- 
pAc.t 48* sons who knew, when asked to name ( these ) one who 
does not point out, the officer of the court should, for 
the^e reasons, declare him to be non suited (fltna)" The meaning is this 
a Ade^yam , 1 wrong person ’ i e a witness who is likely to hive been 
present at the time of the trill or indicates one who is likely to be avail 
able, but afterwards denies saying * I did not cite him , ’ who, moreo\er, 
does not realize the contradiction in his own statements severally made , 
one, also, who ‘ under an excuse 'tea pretext, such as ‘ I true a pain,’ 
10 or the like, runs aw ay or absconds , having made a statement well thought 
out and settled, when questioned * what do you say heie ? does not 
give any leply whatsoever One, moreover, having declared ‘There are 
witnesses,’ when asked even to ‘mention these does not mention’ then 
for the reasons aforestated, one in charge of the administration of yustice 
15 should declare 

From these Umas also a penalty in proportion to the guilt should be 
recovered To that effect also is Kilyayana m connection with the 
position 1 of the Hina “ That (i e the penalty) should be lecovered in 
proportion to the guilt, there would be no fuither litigition 1 i e m 
SO regard to the establishing of the point at issue 

This prohibition, however, is in regard to disputes caused by anger , 
since says Narada 3 “ A v erbal trickery does not vitiate all disputes 

relating to property , for, m suits relating to cattle, women, Land, immova- 
bles and lecovery of debts, although (the claimant is) liable to a penalty, 
25 one does not lose ” The meaning is that in all suits relating to property , 
such as cattle etc ‘upon a verbal tnckery ’ i t even when a wrong state 
ment has been made, ‘ one does not lose ’ i e the suit is not entirely dis 
missed , since m such a case, although he is amenable to a penaltv, there 
is no loss of the claim made 

Here Kalyayana states an exception ‘ When the statements of both 
(sides) have been written down and the tm! of the point involved has 
commenced, one who avers something (which was) not said (before) will 
have his suit dismissed on that point * Yajaavalkya 3 also “He who 

1 mT ITT r in Sanskrit has a donblo moaning inlicatiro of the 

position of a person both In connection with a nyJt or prmleyt, w well as a hMity 
«r dilation or d ity In Marathi al o the word has & similar double significance 

2 Intr U 25 Dr Jolly reads for 

3 Book II 15 
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tries to substantiate a doubtful claim independently, o!«o, tie *1° 
alncoruls, as also he who when summoned ( into th-* cojrt ) does rot siy 
■nythirg, is considered to Lc n fil«e htipnt (lima) and pmiishaVe al*o. ( 
‘Independently,’ »*. e without having resort to an instigator , ‘al*eor 1*, 

*♦ r. without giving the dung to be ren lered falls 0 % or runs awaj . W hen 5 
t)-e fal'enc** is established b) the use of the word 'punishable,* the use again 
tf the word lima, is with a view: to in hcatc that his pending suit als 1 1 * 
d urn used. Hence aI«o Ninth : * “ 0 ic who, without lading given notice 
to the Ling, tries to right himself in a doubtful joint, shill be severe!) 
punished, nor shall lus clmn succeed’ Brhaspalt * al«o • “lie wlto 10 
alwonds after receiving a summons one who remains silent one wl*o 1$ 
defeated h) (the depositions of) witnesses, nr 1 o le who gucs an ahm* 

•ion m Ini own statement, such are the four varieties of peifons w!kv are 
(known ft") Urn it (who lose their cause) ' * One who gives an admissi m 

in hit own statement,* 1 e h) lus own statement it«rif he admits tie 1$ 
ciurti Here ft!» the inentnn of fojr varieties is with the ohjectofmde 
mling that th* per*> is mentioned hi rrsj>eeti\e onler unmediatrl) lose 
their suits im ler eon«i lention on I not f'r restming that a /r»ft for n 
cause un Icr conn l<—itiwi is of four varieties onlv. as other varieties al«o 
late Ixen stated 
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his appearance, it must not be treated as a fraud If default occurs in 
such a case on account of an act of God or of the king, for a departure 
from the time limit merely, he must not lose his cause ” 

By observing that ‘ must not be treated as a fuud ’ the author indt 
5 cates that elsewhere also where (a suspicion of) fraud is removed in 
regard to statements which would entail a loss of the cause, the judicia 
investigation should be made Thus therefore, m regard to disputes about 
property, where a text does notdirect a dismissal of the suit there onl) the 
plaint of one who has lost his cause should be admitted, and not elsewhere 
10 Hence also Katyayana ‘ If either on account of his having absconded, or 
for not having filed a reply, or for having resorte 1 to a different pleading 
a man his (been declared to have) lost his case, his cause may be admitted 
(again), but not of one who has 1 been defeated out of las own 
statement ’ 

15 The meaning is that the cause should be admitted as there is no 
extinguishment of the cause on account of the lapse of time due to Ins 
having run away. There if any other is defeated by the dismissel 
litigant, then a special rule has been stated by the Same Author ‘ One 
who has been defeated owi n g to the texts for the Hina, for such a one the 
20 wise prescribe a retrial , but one who has been defeated by his own state 
meat, for him no retml exists ' 

Yajoavalkya, 2 however, states m regard to the detection of a faulty 
litigant ‘ He who shifts from (one) place to (another) place licks lus lips, 
whose forehead perspires as also he whose countenance changes colour , 
25 (is) t tt ho has a stammering and incoherent speech, and talks inconsistent y 
and too much, who does not respond to the speech oi gaze of others, an 
who moreover, bites bis lips , (14) , who exhibits by Ins own movements a 
perturbation m mind, speech, body and action is defective and unfit to lie a 
complainant or a witness (15) ’ * Lips t e the ends of the lips , l des 

<10 , e twists crooked , ‘ exhibits by Ins own movements a perturbation t e 
bj his natural tendencies thus is reduced to deformity 

Manu 3 also “ From the aspects, the motions, thu gait, the gestures 
the speech and the changes m the eye and oE the face also the internal 
(working of the) mmd is assertamed t e of an offender Th us for one 

J M M Kane Interpret this as u defeated In accordance with 

texts hying down tbit result 
* Cook II 13 -Ij 
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c\en though known to hive a vitiated mind, there is no punishment, nor 
a dismi«ai from the suit in piogrc e s , as these two have not been stated 
by the «age« L\en the case o£ one -who is not vitiated, by reason of 
a possibility of his having 'igns like these, and also because of the rule oE 
caution hid down in regard to the tevts de«cnbing a vitiated person 3 3 
uould in such a case not be tendered useless 

Tho«e, moreoaei, who ont of an apprehension of a defeat on a point, 
leccde from the dispute before evidence has begun to be adduced, «houhl 
lie punished , so says Brhaspah 1 ,{ Tho®e (litigants) who make a private 
arrangement with one another, when the plaint and the answer have been ^ 
pioperl) entered, and the deliberation (for a decision) has duly commeiic 
ed, shall be compelled to pay twice the amount m dispute as a fine 
‘Make with one anotliei ’ i e m fraud of the king Hence al*o Katyayana 
“ Those (litigants) who after laying (their) information (m the court) 
mutually arm e at a compromise by receipt of payment of money, all 13 
these shall lie liable for a double penalty on account of a fraud 
upon the king 

Thus then for tho«e who compromi«e without a fiaud, there is no 
penalty Hence a’^o Brbaipati 1 W hen the plaint and the answer 
Ime been reluced to writing and the trial has commenced the two parties 20 
may be welded together like two hot pieces of iron (11) When both 
parties are jn suspense there regarding (the approaching declarations of 
the) witnesses and judge® tlio«e litigants are clevtr who arrive at a 
mutual understan ling while tin. uncertainty lasts (12) When the en 
duice is equally ®trong on both ®ides, and law uul custom are di\ ided in 23 
such 3 case a mutual understanding Utneui the two parties under the 
kings ordet is recommended ** Tliose ar* cle\ er w ho conic to a mutual 
agreement before one (of the two) litigants is dtfeated on out point, this 
is the meaning 

Thus m the Smrtichiadnki teiti relating to duptrfei. 30 
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Nett stage in the Proceedings 
Page 50 * The Part relating to Proof — Pralyakalilapacfalj 

The Brhaspali : Tliose, howevet, who stand for proof, to one of 

these should be assigned the burden of proof by the assessors, after taking 
_ consideration the reply ‘Of tho«e,’ i. e. of those who appeal in the 
° cour ^ °f justice ; * to one ’ i e. to the plaintiff or to the defend mt : the 
‘ burden of proof ’ t. e. by evidence, should be determined by the members 
of the Court ; this is the meaning To that effect al^o Kalyayana : “ After 
the plaint has been propel ly levi'ed and amended, and a reply made free 
^ rom any fault, it is desirable tliat the adducing of e\ idence should he 
caused to be done by tlje defendant 01 by the pi un tiff even.” The 
meaning is that either the plaintiff or even the defendant, whoever has 
to establish a fact, such a one, for the purpose of establishing that point, 
should wiite out the means of proof only after a proper Reply ( Ins been 
15 So also Yajnavalkya J : “Thereafter, the plaintiff should hn* 

mediately have written down the evidence by means of which the matter 
as alleged is ( proposed) to be established.” The meaning is that it is 


1 tmnTT^trn? — Lit ( m% + 3HTfan )— Introductory. Ya;navalkj J lias declared 
a lawsuit to lave four feet *or part* ( ^71? J ( ® ee ** 8 (2) ) 0* tL»se, according 

to him, the first part treats of theF/mnf ( HnrTlf ), the Second, tho Answer ( Twnrf ), 
the third, relate* to the evidenco and proof ( fiNlTI? ), and the fourth the decision 
) The present heading of ircuvxftlWf would fall under tUo third s.e 
the irViiTT i'aji’i'icnUyri has not aligned a separate placo for this, and the reason 
has been explained by rynuiunam in his ILtak-hari on II 8(2) [Seotextntp 10 
11 3-5 , and English tr p C78 11 1-0 ] Io substance, how ev or, there is no difference. 
For after the pleadings have been placed on record the nature of tho pleadings would 
de'enuino the quostions os to tho burden of proof, llio right to b*glo etc Thus, 
as has been ol-'erved in the Mitalihara, 'after the ons wo r is recetvcd, the decision 
of the Councillors should be given as to on whom tho burden of proof would ho'. 
After the framing of issues, which again depends upon tho nature of pleadings £ Cp‘ 
Civil I’rocednre Code Ord XIV and also Ord XVIII ) the Right to begin and in 
particular sects, 101-14 of the Indian Evidence Act Sect 102 runs thus . ‘Tho burden 
of proof lies on that party who would fail If so evidenco at all woro given on either 
aide”, by the Members of the Court would be as to on whom and to what 

extent would the burden of proof lie, and also when it would shift [ Sec Dh/>rm«losa 
Vol I, Tart I p 211, whore all tho views havo been collected and summarised with a 
quotation from mtiwnn rr 78-79] Cp also Lrt>a>}*<h u TT'/f (V'TTTT'l'w"* 

cited Baras vat i Yilasa p.I05. and thereafter 

> a fofa *(?! ^Tf i rnife W h 
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only after the establishment of a Reply that the disputant who has to 
establish a point should exhibit the means of proof 

W hat is that ( means oE ) proof 5 Anticipating this question, 
the Same 1 Author “Evidence has been stated to consist of a writing, 
possession, and witnesses In the absence of any of tlie'e, the ordeal 5 

is said to be anotliei ( means of evidence ) 1 1 Ordeal,’ <udi as the 

balance and the like <5 o also Narad a 2 “ Proof is 'aid to be of 

two kinds, human and divine Homan p-oof con'ists of documents and 
witnesses By divine proof is meant the ( ordeal by ) balance aud the 
other (like) mode' The meaning is that the mode of proof by 10 

documents and vvitnes'es and po'ses'ion also is called human ( evidence ) , 

as po"e"ion nl'O is in relation to men Hence also B-haspall* 

*' W ltnes'es documents, and inference also lus been declare 1 to be the 
human proof of three kinds ’ ‘ Inference 1 1 e pos'ession as it leads 

to an inference of ownership 15 

The balance and the like also have been j>ointed out bv the Same * 

The balance, fire water, poi'on and fifthly the consecrated water , the 
rice have, moreover, been declared to be the sixth the 'eventli the heated 
Vi 7<i, the eighth has been stated to be ploughshare, and the ntntb 
shall be religions merit all these ordeals hare been «et out by the 20 
Ndf born 

Other ordeals however, hav t been «et out by Nirada 1 ‘{^wearing by 
the ) truth, vehicle, and the weapons cows «ced« or gol 1 al«o as al«o (by) 
the Dmmtv or the revered ancestors, by ( religious ) gifts as aho by 
meritorious acts * The w Orel <Aa al«o, is in ten le 1 to ird tv It others also, Oj 
such as touching the head of th<**o» anl the like 

Moreover the'e the bahne* A. as al*o truth A.- h\ reison of their 
having been performed in the heaven ly the Gods Live acquired the 
deMgintion of tin 1/ 1 ‘of the heavens m 1 l ind 1 of the Gads. To that 
effect also PiUraiki Mnce the«e lnve been u«xl bv the thoughtful Gods in *,() 
r«ganl to the lotus fil rc3 for the punfi Unn of each other th«rcfore the«e 
arc known as In u by designation Here it appears that bv the force of 
the commencement the«c are kmwn as ‘of the itods by regird to the 
name By pointing oit a$ the r«.a«oti ‘ iivd bv the God* * by the f< rce of 
the conclusion, it appears that tbev a-e caused in their originating m the «*• 
heaven Div vas l v designation bv rea«on of t ieir l^in>'tlms stated 

1 !V*>V!I •* r loir II 2* 
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thereby both by the litenl and the sense. meaning by meins oE this clause 
the twofold designation oE the balance Ins been stated hit as m the case 
of Aji/a, because of its flowing 1 caieei 

The designation of these also as oa th has been pointed out ly Narada 2 
5 also ‘ The seven Itslns res olutelj took an oath togethei with India in 
older to cleat themselves mutually of suspicion, when cadi was suspectel 
( by the rest ) of having taken lotus fibres' Vyaia also * The Oaths 
affirmation by truth balance, and the like are in pi opoition to the matter 
(involved) * As to whit has been stated by Brhaspati viz ‘ Tiie balance 
10 and the like 1 mds of religious acts arc declaied to be the div me ew lence 
of nine varieties there the supplement to be lemembered is l by the 
Selfborn, as the Diwne eudence comes to be of many vanities ( when 
consideied ) along with the truth &c stated in the Suuti oE Nliada As 
for the separate mention of the ordeals an l oaths bj 
lo Pacf 51* Narada 3 vi/ ‘ When a witness does not exist for 
men setting up a dispute then one should investigate 
by means of oidcals, as also by the several kinds of oaths, that is with 
a view to point out that in serious cases, the word ordeal is (in) gcneial 
( used ) and not with a view to mention a difference in then meaning 
20 Among the people these words are used as synonyms 

The expression when a witness does not exist' is inclum e by extension 
of the absence of written and other evilcno. (also) as Vaj5avalkya * lias 
stated the ordeals in his Smrti as to be in the absolute absence of human 
evidence of anj kind whatsoever And hence also ‘ \\ hen witnesses are 
25 available a wise man should avoid the diwne evidence, when available 
and one employs divine means he loses it, in tins text of Katyayana the 
use oE the word witnesses should be unlerstool as an extended application 
of human evidence Also ‘When n transaction has taken place during daj 
time in a village or a town and when witnesses are available divine proof 
0 is not admissible,’ in this text of Narada 5 also, the mention of a transac- 
tion being made during daytime and the like, should be understool to be 
intended as a prohibition of a divine test when human proof is available 
Hence also Katyayana * Fven if the human prooE a Iduce 1 b} the con 

1 Note tho following paasago marking ont the distinction between 

and the two forms of n*? WIT *^#1 *P ^ 

2 Cli I 244 3 Cb I 217 4 Book II 2’ 
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tending parties covei only a poitiou o£ the subject matter, that should be 
accepted, and not the dmne te«t, e\en if it covei in entirety ( the subject 
matter) ” The meaning is that when human eu lence is a\nhble for only 
a portion of a particular point to be establish el or foi a portion of i 
paiticnlar attribute, the dmne te«t is piohibited Nnce, the Same Author 5 

al«o siys “ That pioof which leaving acide the substantial point, 
Mould establish unsubstantial points e\en though mam, one should gne 
up as dei Old of substance 11 

Similarl) of the contending partita even if one agtces to accept 
eitbei the dmne or human proof as maj be offeicd b) the other part) if 10 
lmtnan proof is possible, that alone shall he the determinant, an 1 not the 
diutie test , so sa)s The Same Author ‘If one (part)) ad luce human 
eu lence, and the other resorts to the divine test, m such a case, the king 
shoul 1 accept the human bat not the dmne proof Tims the general 
rule is that when human eudence i« absolutely uimailable then is the 
dn me one 

The Same Author states an exception to this on some occasions * In 
trials concerning heinous offences of a long standing or m the case of 
assaults or slander, or concerning acts proceeding from n lolence the ordeal 
itself are the witnesses ' This rule of option moreover lias a reference 20 
to other than sen et offenders 1 here, human eudence bung impossible, 
the rule of option would not be possible Ihuce nI«o has been stated b) 
the Same Author ‘ Of secret offenders, perpetrators of heinous crimes 
li nvcier necessarily is the trial to be b\ ordeals ati 1 b\ means of deuces 
in irks gestures, outward manifestations, and b) the mouments of their 2o 
speech, c)es The meaning is that m the cast of secict j erpetrators of 
heinous offences, honeitr on account of their mask on thur fice, their 
fmn not being notice ible In the absence of deuces marks, and tile hke 
also there should b* the or leal for them an 1 not inertly on ail alienee of 
w itnes«es etc oial) and to point out this has the text been c mtmned again 30 

Likewise, in the cast of the perpetrators of the mo«t htinous oflencts 
i \u\ though open l) committed the trul is to bt U\ the iliune test onl) , 

«o sa)s the Same Author In the cast of liemous otlencis of all kuih 
one should conduct the m\esti e ation of the truth lit means or ord«.»jfc 
earn though witnesws exist «o mdee l (holds) Bhigu ’ «j. 

In regml to disputes nLitmg to deht«, Nandi 1 «tates a special rule 
‘ \\ lien, owing t> the neghgetre of the creditor, neither a document nor 
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wittic'ses e\ist, and tlic disputant also dentes tlie (icceipt of) money, for 
swell a one a threefold procedure Ins been prescribed " ‘ The disputant,’ 

i t one who Ins accepted the money Procedure’, 1 1 the meins for secur- 
ing the money lint also has been pointed out by the 
3 Paqi 32* Same Author 5 1 Dun-m 1 at each periol, contmumcc 

of j>ast transactions and tlie third an oath Ins been dt 
dared, In adopting these in order (the crctlitor) slioul I secure (the amount) ' 
‘At each periol a demand,* i r whenever the time fot leptyinent had 
arrived ‘pay mem) mone),’ thus for three, four, or even five time*!, a 
10 demand for repayment male in the presence of three pirtie9 md not con 
trav tried by tht othei side— tins is the first meins In the absence of 
tint continuance of 1 2 past transactions,’ e g at such and such a pi ice, at 
such and «nch a tunc, whatever mav be useful m relucmg a particular 
mouey liability in connection with that transaction the loin was taken 
lo b} jou, with this and the like, the second means \\ hen that even is itn 
available, the thud mode is an oath , this is the meaning. 

Tins meaning moreover, has been pointe l out b} the Same Author 3 4 
also ‘ Although goa led on to Ins f ice, one who does not i efutc tlie demand, 
three, foui , oi fi\ e tunes, must pay the amount thereafter Uj on a refutation 
of the demand, however, one should treat him with the happenings 
regarding the balauces of advances in connection w ith the place, tune, 
jnattci, (mutual) relations, the amount, transactions and the like If 
leferonccs to past transactions also be of no avail, then one should have it 
deci led b} the oaths onl) , b) fue, vv vter, religious ment and the like 
appropriate to the place, the season and the capacity (of the party) 

Kilyiyana also v In regard to (a dispute about) a debt the means 
of proof have been declaied to be a document oi witnesses oi (evidence as 
ta) the balance of (past) advance or divine proof, out of a desire for tht, 
rood of the people Likewise in regard to a dispute of any kind sajs 
the Same Author yBy means of all the pram 1 ms or b} / etu or even bj 
U an ordeal, should the kmg make a decision in all (kinds of) disputes , m 
the absence of a??, by etloct and never on any 'tccouat othenuse Yyata * 

1 Ck I 23C 

2 Dr Jolly translates 3 %- ns argument It wo ild oipear tint from 
the context here 3 % ha* the seme of itwsr— instrument and a!T is remnant 

also explains a* iftTOT TWrafirftm II 3^51 

3 Chi 237-233 

4 Tho same text 1 n» been a»s fined to R*tj»van& in Sara*vati YiUss see p 107 



The liable an l uu table mean s 


95 


states the meaning of the woids piamtna and hdu .-“Documents, wit 
nes«es and enjoyment or possession ha\e been stated to be the pramuna 
of three \aueties, and the wise people know inference to be hetu, as aho 
logical reasoning.” In this way, the meaning m substance isj when proof 
is not possible b) a visible means (of proof), an invisible means maybe 5 
reported to and rot otherwise 

Brli asp alt says that at times even, if not proved by the visible, the 
ltiusible must not be resorted to “ In regard to the first 1 or the third, 
the means of pi oof mav be divine or human , but foi an answer of the 
fourth kind, the document evidencing success together with the witnesses 10 
The import is that in an answei of a pie\ious decision by establishing 
either by witnesses oi by the document oE success, the disputant becomes 
successful (as) beEore With this nnpoit also Vyasaeven “In (an ana 
wei of) a previous decision, by the document of success oi likewise bj (the 
evidence of) the Chief judge and the like the disputant secures success of 15 
what he had stated * * Disputant,’ i e the opponent, as in such case he 
is the party who has to prove the point in dispute Hence al'o Brhaspali ' 

In the (answei of a) pre\ious decision or of a concession and avoidance, 
the defendant htmselE should establish the answer in an answer of 
denial, howe\er, the plaintiff should establish Ins ci«e as made out in the go 
plaint lhe meaning is that in an inswei of dental by reason of an 
absence of an admission, the plea made out m the phmt has the chancier 
of the point to be established, the contests of the phint the phtutiff him 
«elf must pro\e In the answ ei by a special plea, how evei, by the veiy 
admission of the statementin the plaint tae burden of proof being shifted 
the plaintiff li is not to establish the statement in the plaint, but moreover, 
the part of the statement in the answer which phintilE has not admitted, 
i c the special plea that itself is to be established by the defendant 
by meins of prooF Hence also Katyayana ‘ \fter admitting (the 
statement m the plaint), if the defendant set up a different (and) stronger 30 
plea if that indeed is established and not the other then he succeeds 
Having admitted what was stated by the plaintiff in his first plaint, if the 
defend uit set up in lus plea another stronger i e capable of crushing the 
statement in the plaint, such is payment back or the like, then that alone 
is to be established by him , by reason of a non admission by the pluntilf, oo 

1 According to Katynyt «tan anin-er Las four varieties ‘ By pleading the troth 
( ) ndnnanon or falsehood (ffcn denial) almtsuon or confession and avoidance 

( irwwi* ) and former judgment ( ) • Cf tbe^ the 1st and tlio 3rd 
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f no^ the oth ei ' t •» the portion of the phmt admitted by the defend mt, 
need not be proved by the plaint i"E The expression ‘Imiug admitted' is 
intended a? an extended application , tlierefore, aEtei stiting that the 
averment by plamtift is false, if a special plea is set up, even 
5 then tlie speciil plea is to he established, as Hanta 

1'vot o3* lias stated “Of the two msw era \iz of denial uid 
^special plei, the special plea should be accepted 

as an answer ” 

Likewise, in in answer by admission of tlie tiuth (of the plaint), 
neither of the disputants has to prove an) tiling , so si)s the Same Author 
' A\ lien howevei, a former judgment ind a special plea are setup the 
defendant should exhibit pi oof , in a plea of deiml, the plaintiff, but on in 
admission that will not lie necessary ” Tlie itnpoit is tint the point to lit 
„ established ma) be m the plaint as well as in the answer TheieEore, in the 
case of an admission the judicial proceeding has (only) two parts To that 
effect also Kalyayana ‘ In an answer of denial, it should be known to 
have four parts, in an admission and avoidance blew ise, and m the j lea of 
forinei judgment also , (hut) has two parts m tlie pleas of admission ’ 
Thus in the pleas of admission there being an absence of the allocation of 
20 ( the burden of ) proof or the like, the judicial proceeding is brought to a 
clo«=e at the end of the answer itself In tins manner also it shoull be 
understood that in the answeis of denial md opecial plea, there may be 
dlv me and human evidence , in the plea of a former judgment human 
(evidence) only, in a plea of truth (of the plaint) none whatsoever Hence 
also Kalyayana 1 In (a case of) slander, and also (a dispute) about litid, 
one should not prescribe an ordeal ” 

Indeed this Author himself has in a case of hushness of wouls, 
«tated an orded e g in the text 1 “In cu*es 
Ax OiurcTiox of heinous crimes etc ( The nnsw er is ) True, it 
30 was <o staled, but that lias a reference to cases of 

extieme violence , while this has a referenct to petty cases of Inrshriess , 
thus there is nothing contradictory Regarding land* is intended as 
indicating b) an extended application an immovable Hence d«o Pitamaha 
y lu disputes legarding immovables the ordeals diould be avoided , by 
35 witnes'eo, or by aw ntmg as also of by (the c\ i Knee of) possession slioul l 
these be established ” Here, it shoull be umlcr«tood tint in the absence 
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o£ human (evidence), by heiu should be the decision , when that is not 
possible (then) by the king s command 

So also the Same Author, in regard to the rule of the ordeals at some 
places J In accusations for heinous sins, as also for the misappropriation 
of a deposit by the ordeals should the king investigate the cause even if 5 
witnesses exist ’ Katyayana also * Where witness evi lence is equally 

balanced, even there also, should one investigate by means of the 
ordeals Also in a dispute regai ding loss of life even if witnesses exist 
the complainant should resort to an ordeal , m such a case one should not 
intenogate a witness ” Brbaspati also ‘ In regard to a document, as 10 
also in regard to the statement of witnesses, where a doubt is felt, as 
also an inference is doubtful, in such a case, the di\ me evidence is the 
clarifier* ‘Inference am m'inam, i e possession, as also the employ 
ment of a burning faggot or the like Vyasa also “ This document has 
not been executed by me it is false, aud has been caused by another hav 15 
ing (thus) discardel that document the decision as to the fact should be 
by an ordeal 1 The meaning is that in regard to the point to be 
decided one should make the decision by (a resort to) an ordeal Katyayana 
also Where a document is fraudulent, an 1 where it has been reported 
to the king as such, m such a case the king occupying the seat of justice 20 
should decide by i,a resort to) an ordeal Likewise the Same Author at ttes 
the lules for investigation at some time by a document, at times by 
possession and at times by witnesses, when possible Whatever has been 
reputed to be the established usage of the ; Igh <reni « qanas and the hke> 
of that the means oE prooE is a document and neither an oideal, nor also 25 
witnesses In regard to the making and enjoyment of a passage through a 
door, a watercouise and the like possession or enjoyment alone has 
pi eponderancc, and neither a document, nor also witnesses (Also) *Tn 

regard to gifts promised and not given, and also for a decision by a master 
towarls the servants in regard to rescission of a sale or where 30 
1m ing purchased (a thing), one does not wish to pay the price, ( r 
in gambling and prize fighting when a dispute has 
Yxm 5A* hwhi Vrarre Wr» AwAvreA Vo V/evW -means ol 

investigation, and not an ordeal nor also a document 
The settled rules oE evidence thus stated must be carefully observed 33 
by the in\ estimators So says Narada 1 Those invested with Je^al 
1 Cl I 08 The original text in the Varaiti Smrti is 03 follows 
twwitfi nqmrJt i a it m m? 5|nrnbi^ 

an 1 tho transktioo given above 1* »*)til ng to thoongioal re»J ngm the\ir*ii gg, y tl 
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authority must pay strict attention to the (various) modes of proof 
For indeed, things which have to be proved fail ( to be established ), 
if the prescribed modes of proof are not attended to ’ The meaning is 
that since those who ( have to ) adduce proof ( are likely to ) fail, therefore 
5 those expert in determining the burden of proof should decide by whom, 
and which mode of proof, should be exhibited 

Here it has been stated by some wiseacres 1 that the exhibition of a 
document etc is not ( to be regarded as ) a restrictive mode of proof in 
regard to immoi ables, bat only as an ordinary mode, otherwise upon the 
10 loss of a document on some account there woull be an absence of a 
decision That ts not correct Although it is lestuctue a decision maj 
be reached by logical reasoning or undei the orders of the king Hence 
also Pifamaha “Where no document exists, nor (proof of) possession 
nor even witnesses, m such a case an ordeal need not be lesorted to , tlieie 
15 the authority is the king Those disputes indeed of doubtful aspect which 
cannot be decided, for those the king is the authontj, since he is the 
overlord of everything ’ Hence also the visible and invisible mo les of 
proof have been stated by Vyasa ‘Tn the absence of these, the wise men 
regard the king s order as decisive The meaning is that when means of 
20 proof are not available inherently or on account of a (rule of) prohibition, 
a decision may be reacted by the king’s command 

Thus in the Smrhcbanlrika the part relating to the adjustment of 

proof 


Now the Part relating to evidence KnySpadalj 
2a There Brhaspati 2 “After having heard the pfamt an I the Answer, 
the party for whom the proof is ordained by the councillors, tliat one 
should completely establish by means of documents and the like, 
what was stated on affirmation' ‘Proof t e evidence Narada 3 also 
“When after the first complaint and the counterstatement have been 
30 completely reduced to Writing literally m detail, the disputant m the 
third stage should demonstrate ( it) by proof ‘The first complaint’ i e 
the plaint , ‘The counter statement i e what is written by waj of 
defeatin'' the first complaint, m short 'the answer ‘The third stage* t e 
die part relating to proof , when in that, the evidence is the means ( of 
proof ) Thus, the meaning is this After the three parts consisting 
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of the complaint, the answer, and the determination o£ tl e burden o£ 
proof, the plaintiff should ‘demonstrate b) means of evidence’ t e 
establish his case by means of evidence 

Vyasa states the meaning of the words ‘case’ ( Karya ) and ‘evidence' 

( Kriya ) ‘ The ‘case’ is said to be that which has to be established, while the 5 
means of (proof) is declared to be the evidence , that, moreover, should be 
known to be of two varieties, human’ and ‘divme , likewise” ‘Means’ 
t e means of proof Brhaspati 1 also states a division of proof “Of two 
varieties, indeed, have been declared the means of proof, the human and 
the divine likewise , each one (of these) has been (further) variously 10 
subdivided by sages conversant with principles ” Katyayana also ‘‘Of 
five varieties may be the divine j the human has been declared to be of 
three kinds The expression Of five varieties’ is not intended as 
restrictive, as othei varieties such as the rice, heated coin, and the like 
have been noted in other Smrtis , while the expression ‘of three varieties’ 15 
is certainly restrictive, as there is no incongruity in 
Page oj»* other Smrtis Hence also the statement here is ‘has 
been declared to be of three kinds’. As for what, 
moreover has been stated by Narada 1 “.Documents and witnesses also 
are declaied to be the two methods’ , that is not intended as restrictive of 20 
the number for were it so, there would be the incongruity of contradi* 
ction with Ins own text 3 viz “Documents, witnesses and possession are 
declared to be the two traditional modes of proof Therefore it should 
be undersiood that the text ‘are declaied to be tbe two traditional means 
has been stated for indicating that the plural number is intended as 25 
applicable for the two 1 * * 4 others 

Thus in the SmrticWdrika the P&rl relating to Proof 


1 Ch V 17 2 Intr I 3 3 Ch I 69 

4 ?ri 1*3 — With a view to express that tho plural number is 

in regard to the other two i t and fr pfaj The meaning is the orbit of gfifc is 
verj limited not largo , while documents ( ) end witnesses ( Htpta ) hare a 

wido range to cover'' Therefore, although tho text say a two rules’, the meaning 
intended is the two rules being (I) f* l&* and the other (2) prominently 

in view jjfo having a very small orbit is of little importance to count a» a major 
rule glfih is tool to bo taken therefore at a restrictive or limitative expression 
§hr3t« e two prominent meant generally to be resorted to Therefore tbe fact ts 
that the means of proof are three but of the e the two having a preponderance over 
the other i « tho third and therefore a wider orbit S' Wl has been stated as merely 
indicative and not restrictive 
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brief description of the property and of the Act ’ A comtmnd which 
contains a (recital of the) connection of the Act and its motive cause , one 
of tint description 'Containing a brief description of the property and the 
Act,’ 1 e accompanied with a brief statement, from the beginning, of the 
transaction Yajnavalkya 1 states the matter to be caused to be written on 
the copper plate and the like “Having caused to be written (the names ot) 
his own ancestors as well as ‘himself the lord of the earth the extent of the 
accepted donation and a detailed description of the donated property. ’ 
In the beginning having caused to be written out in consonance with 
usage the (invocation of the) blessings of the Lord of prosperity having 
the body of the (great) boar who had lifted up the entire eaitli, as bestow 
ing a boon * his own ancestors , the three m respectiv e order 1 e the great 
grandfather, grandfather, and the fathei by name introduced by a descrip 
tion of their qualities, such as bravery and the like, and himself the foilrth, 
the extent by measurement and of the accepted donation That winch is 
accepted as a donation is an accepted donation , the laud etc , the corrody 
also , the measurement of that * e the extent , * Extent of the accepted 
donation, 1 e , the boundaries of the land etc to be donated Vyasa also * 
“ Containing the year, the month, the half of it, and the name of the king , 
the caste of the acceptor of the donation, together with the gotra and the 
scholastic name ' The meaning of the latter half js 
Page 56 tt that such (things) should be caused to be written is 
would enable a complete identification of the donated 
property, and the caste, family, the scholastic branch and the like also 
Likewise, the Same Author also states other things also to he caused to be 
written “The place, the firmly ancestry also, the country, the village 
connected, the Brthmanas and others also respected and holding authority, 
one should write, the members of the family, prominent members of the 
ivritercaste, servants, and doctors ( extending ) as far as the mleilchha, 
chandcila and the border men, addressing all (thus) ‘Tor (securing) the reh 
gious merit of tne mother, the father, and of oneself also, to one the son of 
such and Buch,this gift has been donated by me to such and such u one the 
co student (of such) ’ Brfiaspah al«o Irrevocable, unrecoverable irres 
pective of whatever may occur in future, (continuing) equal in extent in 
time to the moon and the sun, and descending hereditarily to the son 
grandson and their descendants maintaining the heavenly abode for the 
donor, and tire preserver, and involving hell to the person taking back, one 
1 Achara 310 ■ ’ 
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perpetuity ” ‘Bearing the date*, * e containing the donation particula- 
rised by the ( name of the) year and such other particulars To that 
effect also Vyasa “This ‘has been understood by me* so mitten by the 
donor, containing important words, and likewise imprinted with the 

( name of the ) year, month its half, the day and the 5 
Pagf 57* Royal signet In this manner should one write the 
document containing the Royal Edict ” '* 

Similarly, the Same Author pioceeds to discuss a Decree 1 (or document 
of success ) ‘^Having himself investigated the disputes or upon the 
report from the Chief Judge, thereafter the king should give a decree for 10 
general mfoi mation ’ 

To whom should be give ? Anticipating this question, the Same 
Author says ‘ One by whom the ( right to ) movable as well to the 
immovable (property) has been established to be his by meaus of evidence, 
who was placed in a doubtful position on account of an allegation in regard 15 
to a portion, and duly comes out successful, to him should be given by the 
king the Decree duly confirmed Brhaspati 1 also ‘ Preceded by the first 
and the final pleading and concluded by the decision when a king gives a 
writing to the successful party, that is stated to be the Decree or (Jaya 
patra) ’’ ‘Preceded by the first and the final pleading , (this expression) is 20 
indicative by implication oE a concluded trial Since says the Same Author 3 
“What had taken place in the judicial proceeding, such as the fir't 
complaint, the Answer and the like, followed by evidence and the decision, 
all that should one wutcin the Jayapatra Vyasa also “The first 
Complaint, the Answer, the part relating to proof, the detailed considera 25 
tion of these, oral evidence, the Smrti Texts a decision reached m con 
cordance with the assessors, one should write all this collectively and briefly 
m the Jayapatra ’ ‘The part relating to proof’, t e the part where the 
proof is sifted and examined in short the part known as the Pratydlahia, 
or the part in which the burden of proof is determined ‘Oral evidence’, 30 
1 e statements of witnesses , ‘concordance with the assessors’, i e without 
transgressing the assessors , ‘briefly ,1 e in a shortened form 

Kityayana also “The statements oE the plaintiff and the defendant 
the affirmation, the statement of witnesses likewise its decision also as 
was determined by himself, this should be written distinctly entered m 35 
the respective order in the document The expression ‘in respective 
o rder ’ has been ex pounded by the Same Author also The statements of 
l smx — 8ea nots on I^ge abate 2 Ob Y I 4 3~Ch VI 3 
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The Ajndpatra (mandate) and the Prdjndpalra (an ordinance) these 
two have been pointed oat by Vasishthi 1 “That by which some doty haa 
been ordered to be performed by the feuiato-ies, servants, the national 
guards, and the like that is r*aUe 1 an Ajn Ip lira (mandate) That by 
which a daty is communicated to the sacrificial priests the chief officiating 5 
priests, the pi eceptor, as also to those who are entitled to (be treated 
with) respect, is the document issued for their information ” Brhaspati 
mentions even another royal ‘deed of favour called the Prasdda lelhya 
A Where a king being pleased with the service, bravery etc (of the donee), 
proffers a region or the like by means of a document, that indeed is a 
a Pras&dci Itkhila ( deed of favour ) ” Therefore the statement that a 
Royal document is of five varieties or oE four varieties should be regarded 
as made through inattention 

The peoples' document has, moreover, been explained by Vyasa 
“ The well known* locil writer should write out a people’s document, 15 
containing the (names of the) royal family in their order, and the year, 
month, half of a month, and the day ’ t e containing (these) is the 
context ‘ Dvy,’ i e the day (of the week) Other (details) also should 
be caused to be written , so says the Same Anther “ One should write 
the name and the caste of the creditor and the debtor preceded by qq 
the father’s, the variety of the property, as also the quantitative measure, 
and the rate of interest as agreed to by both ” The expression 
‘agreed to by both &c. is qualitative of the property aud the like also. 
Hence also Yijffavalkya 3 A In every transaction where an amount has 
been agreed to by mutual consent, there should be made a writing about „ 
it with ( the attestation of ) witnesses ( thereon ) and preceded with the 
creditor ” ‘Preceded with the Creditor,’ i e with the name of the Creditor 
With witnesses’, i e containing the names of persons who are inter- 
mediaries and conversant with the transaction or the amount agreed to 
Similarly, as many particulars should be and entered into the document as 
may be helpful for a definite appreciation, as to the time, the creditor, the 
debtor, the witnesses and the like So says the Same Author * “Containing 
among other things, the year, the mouth, half of it, the day (of the week), 
the castes, and the names of their own golra, as al»o the scholastic title, and 
the names of self an l father ’ ‘Tne scholastic title’, e g t Ka{ha of 

1 Ajj>en<lix Ycnei 17-18 — - - 

2 i t the oTicer whoso function i» to writ* oat document i 
regarding place* of Importance 

3 Hook IL 81 Collect p 891 
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the Rgveda’ and the like qualifications in connection with the (particular) 
S' alM. The lather’s name of oneself, as al*o the father's names of the 
creditor, and the witnesses By the nse of the expression ‘and the like’ are 
included the relatives, the day etc according to the usage of the couutry 
5 Hence also Vyasa ‘ In accordance with the usage of the country containing 
the transaction, the loan, the acceptance.” ‘The transaction according to the 
U"age of the country', t e it should be done w pursuance of the local 
usage: ‘The loan’ i e the advance Narada also * \ document, 
moreover, should be caused to be made with witnesses on, which is not in 
10 disregard of the rules about the sequence of ideas and words, which is in 
conformity with the state of the usage m the country, and which is perfect 
in all particulars’' Vasishlba 1 also “Having entered ( in it ) the time, 
the king, the place, the residence also, the transferor, and the transferee, 
and containing the father s name, the caste, one’s gotra the S'alh'), the 
15 money etc with the quantity, the interest, the signature of the transferee 
and the witnesses also coguisant of the contents ’ Yajnavalbya J ‘ After the 
contract has been completed, the debtor should enter his name with his own 
hand ( at the end ) with the words, “what is written nbore has the assent 
of me the son of such ( and such ) a one " By saying ‘abo\e’, the Author 
SO points out that after the words ( stated ) before hive been written, below 
the«e should be placed the words m Ins own hand, ( the 
Paoe 59 * word) ‘Debtor j is intended as indicatne of witnesses 
also To that effect the Same Author 3 also “The 
witnesses also, should subscribe in their ow n hand their fathers' names 
*>5 before theirs, thus, ‘ here, so and so am a witness’ , these witnesses shoald 
be equal' Those who have b a en entered here in the document as 
witnesses, these also shoald each write, ‘ so and so the sou of so and so, a 
witness in regard to such and such a matter ’ 

These, moreover, should particularly be even m number, such as 
30 two and the like and not uneienin number, «uch as three or the like 
The rule as to the number of witnesses has been indicated by some one 
contranly by assuming an 4 implied negation That should be ac 

1 See Bombay St. Series .Appendix p 85 Verses 23, 24 also Yirsraitrodava 
andAparstka This pu.sgo is cot in the text as i tinted, but 1 130 contains * 
simil ar provision Cp rijaaralkya «!*> Book II 85 

2 Book U 86 3 Book U S7 

4 3i*i*n3 n l— * » between the wotd^ an l sjjt Thus according to tins ti«nr 
{Jja ibould read TU» sign called Mfoj, so that when the clans* is split 

into q^s or syllables, It should read^ Rent 4 
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cepted only in a region w here the usage ia like that alone; not else- 
where, os it would 1 « incongruous. The plural number in the ex- 
pression ‘witnesses’, is in reference to a matter ( which is ) very important. 

The debtor, the creditor, the two witness, and the writer likewise, a 
document should be made with (the writings of ) all these together, ond 5 
not otherwise”, «ince in this text, two witnes«es have been stated by 
HiriUinall kinds of documents. In this way, moreover, in a document 
prepared bj another, as there are five persons viz., the debtor, the creditor, 
the two witnesses, and the writer, it is a document with five entered 
in it. Tills is the practice among the people. When, moreover, the 
number of witnesses is larger, such a transaction should be understood 
to lie of a minor character. 

In regard to documents of all kinds whatsoever has been stated by 
Vjiia also : “The debtor, his hand together with his name, together with 
two witnesses with the (name of the) father.” Therefore, the rule 
nl>out cien number, such as two and the like should be resorted to without 
( an) ) conflict with the usage of the country. 

When, however, a witness be a debtor is illiterate, then says Nmda 1 : 
‘‘Where a debtor is illiterate ami so also the witness ( who is illiterate), he 
should cause bis declaration to be put in writing b\ another witness in the og 
presence of all the witnes«es One knowing a foreign script should also 
wnte himself alone, ns he knows the script, \iJe this Smrti of Kityayaai; 

“All the scripts of the people should be entered into a document.” 

After the autograph of the witness, says YijilsvsIItys * : ‘Being desired 
l>) Wth (the parties) tins « as written b) me so and so, the son of so and so', «, j 
thus at the en 1 (of the document) should the writer then subscribe", V/iu 
alsoi ‘ rile writer si ouhl sultscnbc at the en l thus t ‘By me, so and so, the 
a>ti of so an 1 so, re [nested by both (the parties) — his own name in his 
own Lind* ” Tim it the rule regardin'; a jKojiles* document as stated by 
Vyii* ’At the en 1 *. 1 t of the document 

A d xsiment thus de*crd>ed » of eight varieties ; so rays tl« Sane 
Aether J An ai rient document (eh r.if<i). a dx-unent in one's own land 
(« i* id in), likewise tlat which is ral’cd (ir/.f / 1) an acknowledgment or 
rrvnj 1, a doe*ime"t of pledge (« HKtyVri) 1* the fourth ; the GW, s 
sale deed (Jr r^ s). t* e sixth is known as a document of cta'-ej 

l S»i b l!e iJfif'w twnii Jllllt>'jil p 

; tv^ui m * 4> 
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(sthitipatrala), the seventh is the document of peace (sandhipatraka), and 
the certificate of purification (Vmiddhipatrala), thus a people’s document 
( Lauhla ) hag been declared to be of eight varieties ” Here the number is 
not intended to be par ticuhil) stressed as a (ubh Igapatra) document of 
5 partition, and the like also, are (regarded ns) peoples documents 

There the Sangrahakara states the characteristics of the ancient docu 
ment (Chiralu ) J* A document is called ancient (clvrala) t which is 
written by ancient writers of tbe town, nominated by the plaintiff and the 
defendant, regarded as the best available, with their own names preceded 
10 by the names of the fathers and the like containing the names of each of 
the plaintiff, the defendant, the witnesses, and (the signatures) in the hands 
of the plaintiff, the defendant, and the witnesses, containing clearly the 
information, with characteristics as stated in the smrtis * 1 Regarded as 

best,' i e highly praised 

15 Kalyayana moreover, descubes the document m one’s own hand 
( siahasta ) „* That which was written by the acceptor in his own band, 
and which is without any witnesses, that is known as i ‘document in his 
own liand,’ and declared by the wise as (good) evidence ’ In the same 
manner, a document written by the giver, and acknowledged by the 
20 acceptor, should be known as a document of acknowledgment ( abhyupagata ) 
Narada 1 states a document of pledge ( ddhpalra ) “ Where after 

accepting a pledge, the ownei lends his own money, the document which is 
executed at that time, that is called a document of pledge ’ 

In the case of a document for a second pledge Prajapali states a 
25 special rule ‘ When the creditor creates another 

Page 60* pledge with the same money, (then) having executed 
a document of that pledge he should deliver back to 
him the 6rst document” 

A sale deed ( krayapatra ) has been stated by Pitamaha ,c Wheu 
30 an article is purchased, that which is executed for the publication of 
the purchase b) the seller and assented to by the purchaser, should be 
known as a sale deed ( krayapalrala ) The documents of usage 
(sthtipatra), and others have been stated by Kalyayana “The document 
which is intended as evidencing the usage of men versed in the four 
35 Vedas of a town, of corporations of guilds an 1 of the inhabitants of a 
town is called the document of usage (sthidpairala.) That document 
which records what happened at an accusation made before all the best of 


1 Not found in the published edition 
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the people, is called the document of peace ( sandhipatraka ) When an 
accusation has been got over after an expiation was performed, the docu 
meat which is given by the people attested by witnesses is called the 
document of purification (usuddhipatraka) " 

Brhaspati 1 also mentions the divisions of documents “ A do-’u 5 
raent of partition, gift, purchase, pledge, agreement bondage; debt, or of 
hie (transactions) , (thus) of seven varieties are Peoples’ documents , the 
royal edicts are of three kinds ” Here also no (particular) number is 
intended to be stated, more documents than these having been pointed 
out ; hence also the expression 1 and the like ’ has been used , otherwise, yo 
the seven-fold varieties having been established by the enumeration it*elf, 
the use oE the expression * and the like,’ would be meaningless By 
that alone, this is understood, that the number of (the kinds of) documents 
is not intended as restrictive Therefore, there is no contradiction with 
the texts containing various enumerations 15 

The Same Author 2 expounds the document of Partition and other 
Linds ‘ When brothers become mutually divided according to their own 
wish, and make a deed of division, that (document) is called a Partition deed 
When after having made a grant of land, one executes a deed wherein he 
makes it endureable as long as the suu and the moon continue, and to be 20 
irreducible, and unresumable, it is called a Donation deed When after having 
purchased a house, a field, or other (property), one causes a document to be 
executed containing an exact statement of the proper price paid for it, it 
is called a Purcltase deed When, after having given as s**curity movable 
or immovable property , one executes a deed stating whether the (pledged) 05 
property is to be preserved or used, that is called a Mortgage deed W hen 
(the people of) a village or province execute a deed of mutual agreement, 

(the purpose oE) which is not opposed to the interests of the king, and 
which is for the purpose of d/iarma, that is called a deed of Agreement 
( Samvti ) Being reduced to destitution in regard to clothes and food, when 30 
one executes in a wilderness a document stating *1 will do your work,’ that 
is termed a deed of Bondage ( dusamtra ) . When after having taken 
money at interest, one himself executes a deed, or causes it to he executed, 
tliat is called by the wise a Debt bond (rnalelJiya)." 

Kityayana also mentions another laulila or Peoples' document : 35 
* \\ hen a boundary dispute has been decided, a document specifying the 

1 See Sacred Bock* of tlie East Vol XXXIII p SOI Cb YUI i 

2 Chapter \ HL 5-11 p 305 
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boundaries has been ordained (to be executed)” YajSavalkya 1 aI«o 
After having paid the debt, the document should be caused to be torn 
or another should be caused to be made for (evidencing) the acquittance ‘ 
Manchi states the occasion for a document “Upon a <ale Or 
5 mortgage of immovable property, as also upon a partition, or of a donation 
also, one should secure a completion ( of the transaction ) by a document, 
and an avoidance of a disagreement also” ‘Mortgage’, i e pledge The 
first word, moreover, is intended to include property dealt with in a 
transaction of loan or the like ‘A\oidance of a disagreement , i e even 
10 after a lapse of time, the transaction entered into should be placed above 
dispute 

Thus moreover, in regard to immovable property and the like, 
having completed an indisputable transaction the details as to the royal 
family and the like other matters may be entered or deleted , since these 
15 have a visible purpose , therefore in a document of gift or the like the 
creditor, debtor etc need not be written , nor also in a document of 
payment of a debt etc , the acceptance of a donation etc In this way, in 
other documents also should be understood what is to be written , for a 
document has a visible purpose 

Hence where a document the contract under which lias not been per 
formed becomes incapable of enforcement or is destroyed another docu 
ment must necessarily be got executed Therefore also says Yajffavalkya 2 
‘ If a document is m another country, or is badly written or is lost so 
also if it is stolen , likewise if it is torn burnt or cut asunder, another 
2 0 should be allowed ( by the authorities ) to be made ( m its place )’ ‘Is in 
another Country 2 , t e lying in a place from which it is absolutely 
impossible to be brought o\er , badly written', i e the letters in which 
cannot be deciphered, torn , t e cut into two, 'cut asunder % c tattered 
Kalyayana dso “When a document is broken by dust, is burnt, 

30 or has holes formed in it or has passed away 

f Pace Cl* another document should be got executed also 

when it has been blurred by perspiration* ‘ Pussed 
away/* e misplaced or taken away, ‘blurred,’ t e wipe! off 

As to what, moreover, lias been stated by Narada 3 “ W hen a docu 
35 ment Ins been placed in another country, or burnt, or badly written or 
stolen time should be allowed if it exists still it it be not in existence, the 
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evidence of those who have seen it, decides the matter,” that Ins a referenc 
to a debtor who is prepared to pay off the amount at that very time , for> 
in such a case, there is no purpose in making anothei document. Giving of 
time is for the purpose of the document being brought over, the determina 
tion of an adequate tune , for the ‘ evidence of those who ha\ e seen it ’ i c 5 
the meaning is, the knowledge of those who had seen the contents of the 
document, with the object of proving the amount, that should be done This? 
moreover, even when it is not possible for the document to have been torn f 
itslould be done with a view to dispense with the evidence of witnesses 
So also by way of publishing die payment back, a document of repay- jq 
ment should be taken If, however, the money, is to be paid back after 
an interval, another document should he got made Hence also has it been 
said by the Same Author 1 “ If a document is split, or torn, or stolen, or 

effaced, or lost, or badly written another document has to be executed, 
this is the rule regarding documents 1 15 

Thus m the Smrlichandnka the discussion about Documents 


Now the Examination of Documents— LekhyaPariksha 
There Katyayana * The king having issued summons 2 for e\ idence, 
should examine accoidmg to the rules of justice, documents in accordance 
with the custom about documents, and witnesses in accordance with the gg 
usige about witnesses 'Custom about documents ' such as distinct letters, 
sentences and the like That also has been pointed out by the Same Author 
“ A document winch contains a proper foimation oF letters and sentences, 
which is unambiguous in which the letteis are clear, which is not wanting 
in the order of the marks and the stops, attains validity Kriyd, ‘ form’ gg 
t e proof , * mark, » e the signet , that is in the Royal grant only 
To that effect Narada “A document which contains the king’s own 
hand and also is marked with his signet is declared n Royal document, 
which is (regarded ns) evidence in (regard to) all matters ’ So also the 
Same Author 3 says in regird to a peoples document * A document, gg 
howeyer, inshm? jfrdLrid to he of t-jw> sarl-a »xj lira jjo me s ojrav or 10 
another s (haud) , unattested 4 or attested , the validity of both is according 
to local usage ’ The meaning is that the v ahdity of both these kinds, 
depends upon local usage 1 e in accordance with the custom of the country 

1 Ch I 146 2 ffent a«TTf;ir anotl or reading u <pintn STfV 3 CJi I 135 
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lu regard to the document written in ins own hand, however, 
YajSavalkya * states a special rule “ Lven though without witnesses, a 
document which is in one’s own hand, all that is regarded as evidence, 
except when it is caused by force or fraud " From the use of the word 
5 e\en, in the expression ‘e\en thouji’ it appears that a document in one's 
own hand c>en nny k attested That written by another, however, can he 
evidence only if it is attested To tliat effect, moreover, Pitamaha 
“Consented toby the two disputants, and bearing the attestation of the 
writer, such a document is regarded by the wise as (good) evidence in all 
10 matters ” Katyayans also “That which is in accordance with local usage, 
winch contains the year month, fortnight etc mid the 
Pagl 62* rate of interest, and is marked by the hands oE the debtor, 
the witnesses, and the writer, is called a document’* 

The U'e of the word interest is indicative, by implication, of a pledge 
15 Hence also Nirada 1 1 “That w Inch is not adverse to the custom of the coun- 
try, the contents of which answer to the rules regarding pledges (and other 
kinds of security ), and the sequence and letters in which are unobscured, 
such a document is regained as (good) evidence ’ ‘Distinct are made 
m which the rules about pledges’, » e about the procedure regarding a 
20 BUC h 3 document, of this aforestated kind The meaning is that that 

document which is in accordance with the condition of the sequence and 
the letters being unobscured tint is evidence i e even after a lapse of 
time will yield knowledge about real facts It is obvious that that which 
is not of this character is no evidence 

25 - Still also with a view to clarity, says Kalyayana "Y\ hen, howei 
the letters in it are fallen away from ( their proper ) place, are not 
in the (proper) line, are ambiguous, and are deflected from their 
characteristics, and are so placed that document should be regarded 
as a false document Also that which is opposed to the custom of the 
, n country, which is ambiguous, which is devoid of ( the proper) order, and 
U which was executed not by the owner, is vitiated as also which does not 
contain the matter in hand ” 

Harita also “That, moreover which has been full of (the marks of) 
the crows 8 feet, such a document may be regarded as invalid , as also the 
composition of which is devoid of the dots (fondu) and cross marks (md/ni) 

I” Book U 89 2 Ob I 13$ 
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as also that which is torn" Brhaspali 1 also ‘Tint which looks 
fresh (though ) executed a long time ago and dirty, or intended for a very 
short period only, which is torn, or Ins its letters blurred, such a 
document shall be regarded as in\a)id A document will not be held 
valid which was executed by a dying individual, or by an infant, or 5 
by one under a terror or one under the influence of vice, or ( executed ) 
at night uuder deceit, or compulsiou ’ Narada 2 also * That which was 
executed by one intoxicated, or uuder an influence, or by a woman, or by a 
minor, or under compulsion, sucli a document will not be regarded as 
evidence as also that winch was made under suffering oi by an 10 
intoxicated person or by one under feai or fraud ’ Kalyayana also “A 
document which was executed by one intoxicated, or by one under fear of 
an obstruction as also by a lunatic, oi by one under trouble, and that 
which was executed by women, minors, or by persons not independent, 
will not be regarded as valid * The collective sense of the texts of 15 
Brhaspali and others is that what was done by i dying person or the 
like, will not be admitted as reliable evidence on iccount of a suspicion 
about th lr genuineness 

In a similar manner, a defect in witness evidence will not be regarded 
ns reliable evidence To that effect also Vyasa ‘‘Where a witness ha 9 20 
been entered who is tainted or is vitiated by his acts that document is 
declared as invalid, or even where the writer also is of such a character”. 
Katyayana also “A document may be ( regarded as ) invalid on account 
of a defect in the witness, or of the water, or on account of the fault 
even of the creditor, as also oE the debtor” j>5 

Here, those faults which are concealed, should be declared by the 
disputant , those moreover, which are apparent, by the members of the 
Court , so says the Same Author “Indeed those faults which exist in the 
evidence should be declared by the disputant while the apparent ones by 
the members of the Court at the time by pointing to the rules of law’ ‘In 39 
the evidence’, 1 e m that which was declared as evidence , at the time’, t e 
at the time of the investigation The faults which, however, are declared 
after the lapse of ( the proper ) time do not come in the way of their 
evidentiary value , so says Brhaspali ‘Whatever defects in the documents 
as also in the witnesses, have been stated in the Smrtis, must be declared 35 
at the time (of the investigation ) of the dispute , if declared afterwards 
these should not invalidate ’ The meaning is that those which are 
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declared afterwards i e aEter the conclusion of the examination of 
evidence, one should not invalidate 

Kalyayana states the manner in which secret faults may be expressed 
“The faults should be so declared that the witnesses, the writer, and the 
5 executant maybe found to be false, a document becomes m\ahd when 
these are vitiated ” Or, it may be brought out that it 
Page G3 * was not written by the writer whose mine it bears or 
seen by the persons whose name it bears as witnesses 
So says the Same Author “It was not written by the writer, nor likewise 
10 was it seen by the witnesses, when such declaration is made by the defendant, 
the document is declared to be false ” ‘Declared ’ j c as a fact For, the Same 
Author again “Not byanaaerment (merely) that it is false, but by the 
defect alone should evidence be attacked as faulty , for a false accusation 
a party becomes amenable to punishment, and he loses his cause also.’' 
15 In this manner if the faults as pointed out by the accusing party 
disputant are found to exist, those defects, the president of the court should 
communicate to the other side, to that effect also the Same Author “In this 
manner where a document has been challenged as invalid before the 
king, it should be considered, and after having deliberated along with the 
20 Bmhmanas, one should investigate into the faults of the document “ 

There, if these defects are not removed by the other (side) then the 
document is (regarded as) invalid , if removed it is (to be regarded as) 
not invalid , so says the Same Author * That by which the witnesses, 
the writer, and the executant become vitiated, by the same cause is a 
25 document regarded as invalid , if these are faultless, one may declare its 
■validity.’' 

In regard to a document which has not been admitted, the validity is, 
however, established by the consent of the debtor , if not, not , so sajs the 
Same Author * A document written by the creditor in lus own hand 
30 without a witness, becomes invalid if the writer does not prove it to be 
(properly) esecuted " The meaning is that if the writer (tart i) t c. ‘the 
creditor ' * does not prove * t e does not establish tliat it was written 
under the consent of the debtor, then a document repudiated by the debtor 
saying * I do not know,’ is regarded as invalid 
33 "When, however, he repudiates what was written in las own hand, 
then from the evidence of witnesses entered m it, or from such other 
-means, it should be determined whether it is invalid or valid To that 
effect also, the Same Anther . M If a debtor denies his own handwriting 
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entered m a documeut, he should be confronted with tire witnesses in the 
document, or with the opinion of the writer ” 

When it is attached as not having been made at all, the decision 
should also be in the same manner , so says the Same Author “ In disputes 
as to the execution or non execution, the decision regarding the document 5 
should be by (means of) witnesses ” The use of the word * witnesses,' is 
(only) indicative 1 as in the text n When a document has been repudiated, 
the claimant may cite those who are entered in it," has been stated by the 
Same Author. 

As to what has been stated by Narada * “ In regard to a jq 

document which has been doubted, the authenticity may be established 
by the examination of his own writings etc , the tenor of the docu 
ment, peculiar marks, circumstantial evidence,", as also what has been 
stated by Yajdavalkya 3 viz “ The genuineness of a doubtful and dis- 
puted document maybe established by (comparison w ith other) documents j- 
aud (other writings) of the part) (written) in his own hand, and by simi- 
lar other means , as also by presumption 4 , by confrontation of parties, by 
direct proof, by marks, by previous connection, by (a probability of) title, 
and by inference, ’ that lias a reference to a document whtch has no wit 
nesses on it, and which was written by him in his own hand, as there is an 0 q 
absence of witnesses and the like means for ( arriving at ) a clear 
decision Hence also Harila “ Upon a doubt (arising) about the hand- 
writing oE the debtor whether it was his own, when he was alive or was 
dead the decision regarding such a document is reached by (a comparison 
of) other documents executed in his own hand ’’ ‘ Executed in his own 25 
liaud ', this expression is indicative of proof etc referred to before 

Where, however, there exist the means for a clear decision, such 
as witnesses etc. as e g. in documents written m his own hand, 
and having attesting witnesses, there a decision may be reached 
b) a comparison with the other documents which are a means for arriving jq 
at a clear decision So says Katyiyana “ Direct evidence can never be 
shaken by presumptive evidence , therefore a decision about a document 

1 t t not restrictive , thus not only witnesses, tut otters also who are likely to 
be conversant with it may be cited to prove it 

2 Ch I 143 3 Book II. 93 

4 In the text of Narada the expression it whilo in 

Yajlavalk) a it Is The translation in Xaradas text u as has 

been interpreted by Asahiya while that In YajfiaTaJkya according to the inter, 
pretation hr YijruneSrara in the MlUkshara 



116 


How invalidated ? 


■which is challenged as false can be reached by the statements of witnesses ; 
for, indeed, a party is likely himself to challenge a document with the 
object of securing the amount of (a successful party upon) a decision ’ The 
meaning is that by the statements of witnesses, and not, moreover, from the 
5 debtor’s statement, as there is a possibility of his having a wrong motive 
With this very object has been stated by Narada 1 also . “A document shall 
be annulled by a document alpne, and an attested document by witnesses." 
The meaning is that a document which has no witnesses etc should be 
examined by documents etc similar to it 
10 As for what has been stated by the Same Author ' : "A writing should 
be known to be superior to witnesses , but not the witnesses over 
the document, " that Ins a reference to a document which has no 
( attesting ) witnesses entered in it. Therefore, it should be 
understood ( as the conclusion ) that where there are Witnesses, 
15 the decision shall be by the evidence of the witnesses etc entered m the 
document , that of a document not having witnesses, by a (comparison ns 
to) similarity etc with his own handwriting m other documents 

How, then, can a decision be reached in regard to a document the 
witnesses etc on which are dead? so says Katyayana 
«>g Page 64* “Now if the writer be dead, as also the witnesses, then 
undoubtedly their vahditv should be determined 
by (a comparison of) their own handwritings and the like " The meaning 
is, ‘ of these ’ i e of the deceased witnesses etc , ‘by their own hand 
writing and the like ' i e. by their own qotra, lama and other similarities 
well established m other documents Vishnu 2 also “ Where n debtor, or 
a creditor also, a witness or the writer also be dead, there, that document 
should be pro\ed by (a comparison with) their own handwritings ' 

In regard to a Rojal Deed says Katyayana ‘‘What is ( known as) 
Pn't'A //Xdm 3 order, one should deliberate it with effort , if it is based on 
30 £°°^ P r °k* t,v,e reasoning, it would then be a iahd document , otherwise it 
should be cast aside, and one should decide it again If what Is untrue has 
been established as true through ignorance, that shou Id be set a«ide, e\en 
though it was declared ns valid l>) the king with effort”. P<i\futtl iru- 
inbandhanam i e entered as a document of success ( Jayitj alra ) known 
as P<i*ch<itl<ira When a document bears the ( rojal ) seal, e\en if nil 

1 Ch I 145 ~~ 3 CL Vtl n 
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those who were entered in the document be dead, that document is regarded 
as reliable evidence” ‘Reliable evidence’ i e. by reason of the seal etc 

Hence also Prajapati says by taking S'asana as an example “In regard 
to a Royal S'dsana, the decision should be made after great effort in 
exhioitmg on it the King’s own handwriting his signature, and the hand- 5 
writing of the scribe” Katyayana also “A S'asana obtains validity when 
it is carefully completed without any flaw m regard to the royal seal, m 
regard to its execution, m the matter of possession, when it contains the 
marks, and is endorsed in the king’s own hand”. ‘Completed in execution 
necessary without any flaw’, t. e. devoid of any degraded, or disconnected 10 
words, or the like 

A peoples’ document also sometimes acquires validity by possession, 
so says the Same Author . “In the presence of one who has reached 
competence, if possession of propeity is enjoyed under a document for as 
long a period as oE twenty (years), that document becomes free of 15 
defects”. In another Smrli also has it been stated “Now, if a pledge with 
possession has been firmly well established for twenty years under a 
document, such a document is ( regarded as ) free from defects 
When a boundary dispute has been decided, a boundary deed has been 
ordained , its faults should be declared within twenty y ears.” 20 

A document of pledge entered in a debt bond attested by witnesses 
who are dead is regarded as of good evidence even with possession for a small 
period A transaction of pledge is ‘a pledge ,’ ‘ dead witnesses,’ t e the 
witnesses on which are dead So also Narada 1 “Where the witnesses, the 
creditor, the debtor, and the writer are dead, that document also becomes 25 
valueless unless it contained a pledge of permanent duration ’ 1 Dura 

tion,’ t. e. possession Or, it may be v »1 tdated by proving the document 
to the debtor by the receij t of 'erne amount paid upon the strength of the 
document , so says the Same Aulbor “If any thing has been received or 
knowledge had been brought, the document wall certainly be good evidence 
•veil if the witnesses be dead ” The Same Author 2 further e\j*ounds ^ 
‘knowledge’ “ When a document js jtroduml ever/ tjjne. Awe 
and prochimed, it remaius valid for ever, even if the witnesses ire dead ’’ 
Prajapati also states that a (document may obtain) validity by 
possession “ \\ here a document was executed under a different motive 
and where the person entered m it denies it, the person in whose po^es-non ^ 
the document stands, for such i one the possession may be directed ’ 
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i e as by way of a dectston The use of the word ‘possession,’ is only 
indicative Hence also Narada 1 “ If a document is signed by a stranger 
and meant for a different purpose, it has to be examined in esse its 
genuineness is suspected by inquiring into the connection, and with the 
5 titles and by resorting to reisonable motive ” 1 Made 

pAGt 65* for a different purpose ' i e for deceiving the co-heirs 
etc Vipratyaya, 'difference,' i e suspiciou , connec 
toon/ m the post, such as payment and repayment of rnone) , ‘title ’ e g 
whether it is possible for him to have such money or not, of this sort , 
10 ' motive ’ * e inference 

In tins manner, a document marked with the name of the creditor, 
should also be examined whether it was executed from motives of deception 
or the like lo that effect al°o Brhajpab 2 “ Their own kind ml relations 

deceive women minors and persons under distress, who are ignorant of 
15 letters by making a document marked with their own name , therefore it 
should (correctly) be examined by regard to circumstances and inferential 
reasoning and then executed Forgerers who are adepts m (their know 
ledge of) the country and transactions, utter forged documents , therefore 
one should examine it with effort ’ ‘ Ignorant of letters ’ i e one who 

»>0 does not know the letters Kalyayana also As a reflection in a mirror 
(although) not real, looks as (if it were) red , m the same manner, artful 
people prepare reflections of documents ’ Vyisa also “ Some artful men 
write documents as if (they are) real documents , therefore no proof is 
regarded as conclusive on the sole strength of documents Therefore the 
2 j import is that it should be carefully scrutinized rience also Narada 5 ‘ There 
are some men who depose falsely in regard to acause through covetousness , 
there are other wicked souled men who utter false documents , both slioul 1 
be scrutinised with meticulous care by the king, (viz ) documents, according 
to the rules regarding documents, (an 1) witnesses, according to the law of 
witnesses ' * According to the rules regarding documents’ i e by all 

the means existing before which would establish the genuineness 

ti., 6 t /iocameDtj bow ever the genuineness of which cannot be esta 
blished by all these means, such a one certain!} is not good evidence Then, 
jn that case, casting it asi le, one should make a decision bj ( means of ) 
an ordeal 1 when there are no documents or in witnesses, one shoull 
3 resort to the ordeal in a hwsmt v i le tins text of Kitysyaaa Similar!) 
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al«o has been stated by Harita e\ en with this same a lew “(V\ Jiere a part) 
says) this document was not executed by me, it was caused to be falsel) 
made b) another,’ such a document should be laul aside , the decision in 
the cause should be by an ordeal ” The purport is that, where a docn 
raent is not entirely free from a suspicion of its being false, there the deci o 
sion on the point at issue shall be by an ordeal, since a document which has 
been written in his own hand, and has been produced as an instance, cannot 
be disrespected , therefore even where there is not one’s own band, gotra , 
and mark etc but on account of a strong protest by the defendant where 
the suspicion of its being false cannot be lemoied, there also, by an ordeal 
shall be the decision To that effect is Prajapati ‘ Where a document 
exists which is equal to it m appearance m regard to the name and gotra, 
but where the money is (alleged to have been) not received, there, the deci 
sion should be made by (recourse to) an ordeal ” ‘Equal to it in appearance,’ 
t e equal m appearance to the other document which is not disputed , 15 

‘money is not received ’ i e where the defendant is strong (in bis protest) 

As to what has been stated by Narada “When a document is 
( alleged to be ) false, aud the debtor has not declared open the flaw, then 
after a lapse of twenty years the document acquires stability ’, the mean* 
ing of that is this a document which is attacked as bad, but (along with it) 20 
possession has been for a long time, it has to have its evidentiary value 
established by an ordeal, as ( possession ) for a long time merely cannot 
establish (its) permanence One however, who does not ( take steps to ) 
remove the flaws in a document, for such a one Katyayana states a penalty 
“When 1 the statements of witnesses, as also the writing in a document are 25 
alleged to be false, one who does establish the validity of the ( alleged ) 
invalidity, shall be made to pay the penalty for the highest amercement”. 

The meaning is that when the statements of witnesses, and also the 
document ( written) b) a scribe, have been attacked as false the plaintiff 
who does not establish the validity of what has been attacked as false 30 
such a one should be punished with the highest amercement 

In the case of immovables and the like, however, the Same Author 
states another penalty “He uho makes a false document about the «ale 
or mortgage of immoveable property, and when he has been duly proved 
(to have done so), such a one should be deprived of Ins tongue, hands and 35 
toes . Therefore the source of this document should be brought out b) 

1 1* \ K*ne read* <1 1 



i>0 Punishment for unfoun led allegations Relative value of documents 

( ninns of ) the holder of Toother document , so •’ays 
Page 66* Vyasa “When i document executed by another man 
is seal in the hand of another, by such a one must 
necessarily be explained the document and the reason ( of his possession ) 
o of the document from him". ‘Horn him’, t e from the owner. 

Likewise, wlien documents mutual!} conflict, the Same Author states the 
rules aa to which will supersede uluch J “As against a document in one’s 
own hand tile peoples' document , o\er that, ho\ve\er, is royal S'Asana 
regarded as su perior e\ idenc e, when produced foi a decision at law" By the 
10 use of the expression ‘peoples’ (document ) here, is indicated any document 
other than the one made in one’s on n hand under the maxim 1 of ‘the Cow and 
the Bull Also b) the words ‘Kings’, (is indicated) King s orders other than 
the S' foam And theiefoie ( a document ) executed by another has greater 
force than that made in one s own hand (superior) to that also is the royal 
15 (order), and (superior) to that even is the S'd ana , tins is the meaning 
The greater strength of the one following, over the one preceding, is to 
be understood from a relatne improbabiht} oE fraud Hence it should be 
understood also, tint an unattested document executed in one sown hand is 
superior to an admission (Z7/wya/a),nnd oE greater strength than this is that 
20 which is made in one s own hand and bearing ( attestations of) witnesses 
Hence also documents as a class are superior to witnesses ; so says 
Samvarta “Against a document evidence which consists of witnesses, 
that is dechred as false , for it is a door for illegality and hence the king 
«bould discard it’ The meaning is that witness evidence which is opposed 
25 to documents is powerless Brhaspab also “Where the force of letters 
is utterl} destroyed by oral evidence, there would be an entire annihilation 
of transactions, and disorderly confusion is produced". ‘Transactions’, 
i e documentary ev idence Katyijana also "Not by ordeals, nor by 
witnesses, is a document defeated anywhere , the legal force of a document 
JO is always superior, and hence is never subordinated by any other". But by 
a document it is defeated , so siy s the Same Author ‘ hither by a counter 
heeATegiaiffig ^ wsa •nstten-, « ^ i d/vymyy?/. ma/Lt ’pitfjail.vil’} 
for that matter, may documentary evidence always be refuted ; it 
can never by refuted by any other" ‘By any other*, t e such as by 
nr, witness evidence etc Hence abo Brhajpsti 1 "A document is never defeated 
1 Cp r«mtf<?T5TW'Vrv The two »r« contrasted thus Where a 

particularly mentioned object is intended to be prominently staled, there the rS*!- 
is applied , but where the separate mention o! the t»o Is In regard to their 
greater or lose notoriety there tho nrx&sbiw 1* n*d- 2 Oh, VUL 31 
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by witnesses or by an ordeal by non production or by non-declaration it 
gets a defeat by negligenc 1 , t e running over a long period” To that 
effect also Vyasa “An unseen or undeclared docame»t> of which the 
creditor and the debtoi are dead and also one which Ins neither a security 
or surety, is not held valid aftet a long interval ’ ‘Neither security or 5 
surety’, i e without either a pledge or a personal surety The import 
is that ‘after a long interval i e. if of a long date, ‘is not held valid , by 
itself Katyayana also “A document over which thirty years have passed, 
and which had never been produced or declared, such a one is not held 
valid ev en if witnesses exist In regard to ‘non production’, the Same 10 
Author states a special rule “When money lent has ceased to carry interest, 
one who does not produce a document, nor does he make a demand from 
the debtor, such a document assumes a suspicious aspect * ‘Debtor i e 
who is nearb}, and wealthy is implied So also Brbaspati 1 “IVhena debt 
has not been demanded from one who is wealthy and also is at hand, by 15 
one who is competent it loses its validity on account of suspicion , in such 
a case a document is reduced to powerlessness’ 

In this manner where a document is reduced to invalidity generally on 
account of non-production &c the Same Author 2 states an exception “In 
the case of the insane, the idiot the minors those afraid of the king, or those 20 
on a journey, those who have not reached maturity of 
Page 67* intellect or those oppressed with fear, a document is not 
invalidated ’ Samvarta, however, regards documents of 
a long date to be deserving of consideration, although they look like semblance 
of documents ‘ That which has been made under compulsion or subven 25 
tion, as also that made by an interested person or a lunatic, these and many 
others like these, if of a long standing may become the subject of a dispute ’ 
Therefore, the import is that m regard to these and others the aforestated 
procedure regarding ( the testing of ) the validity should be followed by 
the deciding authorities Hence also Katyayana 4 When after taking money, 3 Q 
a writing is duly pissed to another, or when it is concealed by another when 
it is m his hands, or when it is confined in another’s house, or wherever 
money has been advanced or returned preceded by a document this same 
rule of procedure should be understood (to be applicable ) for the 
determination of validity of documents ” 35 

Thus m the Snuhchandrika the Examination of Documents. 
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Now the Discussion about Possession — Bhaklimrupanam 

There Narada 1 “ Hiving heard the reph (of the defendant), (in 

the part) for the consideration of proof, one should point out documents 
as the means, or possession for a long time with the 2 characteristics 
5 determined by the neighbours ” By the use of the word ‘ means here arc 
expressed witnesses under the maxim of the ' Cow and 3 the Bull ' 
Therefore the meaning is tins One may exhibit a document or witnesses 
in disputes relating to houses, lands or the like, or one may declare (his) 
possession Hence also, by this Same Author lus been detailed a sj ecial 
10 rule “ In disputes regarding a house, or land or the like, the decision is 
to be from the ( evidence of) the neighbours, mtn belonging to 
the town or village corporations, and also men who are the most 
senior, what these men may say when duly appointed, that should 
be accepted as the decision of the cause The subst ance is this 
15 in a dispute regarding hud or other ( kinds of ) immovable properties, 
one may direct either of the kinds of human evidence, but never 
an ordeal Tlie-e even, documents and possession these two, are 
the best , so says Kafyayana “ Documents, witnesses, and j osslssioii 
are regarded as the three means of proof , m these means of proof 
for men, possession has been regirded as on a footing of equality with 
valid documents’ The order of words is ‘ in the mea ns of proof for 
men ' i e the meaning is, among human evidence * Valid documents ’ 
i e unimpeacl able documents 

At some places, the Same Author mentions the superiority of 
25 possession alone over the other two , J “ When there is a doubt 
in regaid to a passage of way in a street, a watercourse or the 
like, possession alone lias preponderance among the means of proof , 
this is certain Even in regard to matters other than a street 
etc without the help of possession, the other two have no 
{ 30 importance, so says Narada “ Tven when a document exists, 
and even when witnesses are living especially m regard to the 
immovables, that which lus not been in possession, cannot bate 
stability (of title) ’ Yajffavalfeya 4 also ' Even in a title, there would 

be no force if there is no possession even for a short time ” 

1 l,ot found in the pnblnbed editions 

2 mqTOSfa — See YsjflaTalkya II 151 and the Mitiksharl Text p 10 1 line* 13-14 
md English Translation page 1150 U 25-°6 with quotations from Kstylyan# 

3 See above p 120 4 Bookll 27 
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* In a title,’ e g in a purchase which can be established by docu 
ments witnesses and the like Thus it comes to be stated as of course 
that in the cases where there are documents without (evidence of) title, 
even a little possession is merely useful by reason of its removing a doubt, 
but it is not (by itself) a means of proof It has also been stated by 5 
Kalyayana “ When in the presence of one who has capacity, possession 
is enjoyed under a document, and ten 1 years have passed o\er, there, the 
document is (regarded as) unimpeachable ” By Brhaspati 2 also ‘ Of one 
in regard to whom are written down in one S^dsana the village, land and 
gardens also, even by the possession of one only, all (others) of these are 10 
regarded as being possessed by him ' 

Page 68* Where, however, the owner has not prevented an 
adverse alienation, a document of such an owner is fruitless for him 
So says the Same Author 3 “ One who, while looking on, does not make 

any move while another is alienating the land such a one, although an 15 
owner, will not get it back even if a document exists ' * Exists ’ 1 e is 

a good one , the word ‘land’ also is indicative of the subject matter of the 
alienation As says the Same Author 4 “ One whose property is being 

alienated in his presence by his coparceners, or by sti angers and another 
is in possession that one will not afterwards be entitled to recover it ” 20 
The meaning is that the document of title of the owner is destroyed of 
its force as supporting his title of ownership by his non intervention at an 
alienation in his presence, which becomes indicative of the owner s consent 
By this it comes to be stated as a matter of course that the owner who 
desires to establish his ownership by a document must prohibit with effort 25 
an alienation in his presence 

The same ( rule ) should be observed in ( the case of ) unobstructed 
possession in one s pi esence To that effect also Vyasa “One whose 
land has been occupied by others for twenty years (even) when a powerful 
king be theie, such a one will not succeed mhis case t e even when there 30 
is a document — this is implied Hence also Samvarla While one is m 
occupation of a house, or a field one whose possession occurs when the km" 
exists there a document is of no use, 1 e it will be of one occupying who 
is in possession since, in such a case for one who is neglectful, a document 
of title is of no use, 1 e cannot be a means of proof since by a neglect of 
possession which is indicative of an obstruction to ownership the capacity 
of a document as a means of proof is destroyed this is the meaning 

1 Soma ^notations read t venly yeare Seo Coll p 724 1 6 ~~ 
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This, however, has been stated with the object of indicating the futility 
of a document , and not, moreover, for demonstrating the ownership 
Of the person in occupation , since his (title of) ownership cannot be esta* 
Wished by (the fact of) mere occupation Hence also Katya jana “One 
5 who has forcibly taken away beasts, women, or men should not lay stress 
on possession nor his son also , this rule has thus been established * 
Hence also the illustration of a cow has been given by Vyasa “As a cow 
perishes when neglected by the cowherd, so also land occupied by others 
in one’s presence is taken away by possession ” By YajBavalkya 1 also in 
this manner has been stated only the loss of one who neglects, but not 
the acquisition of title by the occupiei “Of him who, while he sees his 
land being enjoyed by another looks on, and does not object, the loss of 
(the right to) the land occurs after twenty years , of money (the loss takes 
place) after ten years (under similar circumstances) ” 

2$ The loss here contemplated u only of the means of establishing 
ones title of ownership upon the strength oE a document, and not 
m regard to the ownership over the land or its fruit, as it has 
been said that by mere neglect, the right of ownership is not lost 
Therefore in such a case, the right of the neglector is not lost, if tho 
20 decision be (taken) by (resort to) an ordeal, as the right of ownership may 
possibly be established by a resort to it Not so certainly by a resort to 
what is known as a judicial investigation, as the weakness of the document 
h is been stited, but by a resort to the second kind of judicial proceeding, 
as the unimpeachability of the person in occupation because of the 
25 owner having no answer, a non owner would win So says Manti* 

' If (the onner) is neither an idiot nor a minor, and if his chattel js 
enjoyed (by another) before bis eyes it is lost to him by law , the adverse 
possessor shall retain that property ” Brhajpati states the meaning of 
the word VyaiaMro ‘ That which has been determined by means of 
40 proof is called Vyaiafulra, being rendered unansu erable on account of verbal 
trickery is declared to be the second ’ ‘Determined by means of proof i c 
determined by means of human proof Of one also who 1 as been defeated 
ky reason ol Ins indulging in \ erbal trickery , or w'no 'nas keen rendered 
answerless, a judicial decision is certainly reached, because the success of 
35 one m possession is renderel easy on , account of an absence of the 
means of proof , as Yajaavalkya 3 has stated ‘ After discarding all 
circumvention the king should decide dtsputes according to facts ” 


1 Book II 24 
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In this way, on account of a non protest against an adverse 
alienation or possession, the uselessness of the witnesses al«o, should 
be understood to follow after the rule 1 of ‘ the Stick and the cakes ’ 
Hence also Nirada 2 “Of him who neglects and stands bj, if a 
period as aforesaid is passed, the suit does not succeed ” The 5 

meaning is that the point winch he has in view cannot 

Page G9* be established by human evidence Tke Saograhakira 
al«o “Without possession, (mere) title is useless when 
it ( * e the lanl ) is being enjoyed by others also’ Dj the word ‘ title’, 
here are expressed the means for us proof, such as documents and 10 
witnesses Ilencc also Mariehi states a loss generally even of those cases 
which could be established b) witnesses ‘‘A cow, a conveyance, an 
ornament, a friendly loan, must be returned within four or five j ears, 
otherwise it may be lost ” 

Here Mann 3 states an exception ‘ Things used with friendly absent, a 15 
cow, a camel, a riding horse, and ( a beast ) made over for breaking m, are 
never lost (to the owner)’ ‘Made over for breaking’ e g ajoungcalf In 
the case of a fnen lly loui (Yiuhitala) Vjrasa states an exception : * Wlut 
is enjoyed as a friendly loan by the vedic scholars, or the king’s 
officers, or by friends or by the kindred also, never is it lost b> possession 20 
( with the bailee ) ” Wliat l e such as ornaments etc- the Same Author 
states the reason wlij there is no loss ‘ J xtmction of religious merit 
( Dharmn ) shall occur m the ca«eof a vcdic scholar, there will lx danger 
in the case of the king s officer, fnen Uy feeling in the cas* of fnen Is or 
kin 1ml , (therefore) what is enjojed bj these is nit lost (to the owner)' 25 
‘ Lnjojed i e even for more tluti five j ears, u the implicatt an Rj tins, it 
comes to b* stated thu m th* case of forbearance for » good cjti«e there 
would be no lo*s at anj time, thtrvfon, even in ca«et of (the rule as to) the 
loss b) a jiossessiou for ten j ears or fortwentj j rare also, nn exception 
shoul l be observed when there is Forbearance f >r a good cauie He ice a!«o Jf) 
• “A pledge, a boundary tie minors propert) . an tjwn dej<os t 
( iViMrjM ) u sealed depwit ( U\ 'im Ih ) women the projie-tv of tl c king 
and the wealth of a vedic scholar ( SVifnr/a) are not lost in areount of 
(jKissession) enjoyment. * In ti ecise of bimidarj , th** reason f ir forl*carjnce 
is the marls at tiiat spat b-itig gaod means of pruof , in the cji • of women "?5 

1 ivTnvx— TL» *Eixlm of iLc »uS in i c»l«» cin |d S* jrj-r,* 
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fang and of a Srotnyi, as also as regards the 
Paoe 70* idiots and minois’ weilth’ ‘Of women 1 e in 
regard to (their) property, ‘without a document i e 
without evidence of title, Narada 1 also ‘ The property oE a woman as 
also oE kings can never be lost (to the owner) should it even have 5 
been enjoyed for hundreds of years without a (proper) title The 
meaning is, of the Lings also, the property For, says the Same 
Aothor 2 also “By enjoyment beEore his eyes for twice ten years, e\en 
pledges and the like also are lost to the owner, excepting the property of 
the king ‘Of pledges and the like also , this is an over statement Even in 10 
regard to these theie being the possibility oE the existence of a reason for 
forbearance against possession by stating ‘Without title On a parity of 
reasoning with women s property, or King’s property, the Author points out 
that if there is a (good) title, it is lost It also has been pointed out by 
llanla * What was enjoyed by a soldier, or a swindler 3 or by force, 15 
what was robbed, or was kept secretly concealed, as also what was given 
out of friendship or love, or which was given out on hire, likewise for 
the protection of a dwelling, or what was obtained upon a request out of 
love - in all these several kindsof possessions title has been declared m 
the Smrtis to be the determinant For the protection of a dwelling i e 20 
for the protection oE a dwelling house Thus it should be construed that 
possession which was adverse and was without a reason for forbearance 
if it was for the stated period, in the absence of a (good) title makes ( the 
evidence of) documents and witnesses useless Therefore, in cases 
regarding a house or a field or the like, such documents or witnesses 25 
should be declared as evidence, as are favourable for the fact of possession 
and are unfavourable by reason of an absence of (evidence as to) personal 
knowledge or donation 

Again, what kind of possession should be declared ? Anticipating 
this question, it has been said ‘With the characteristics * determined by 30 
the neighbours, possession ( continued ) for a long time’ Lana etc which 
is m the vicinity of the field 1 e which is the subject matter to be 
determined upon — the owners of that are the Samantas — neighbourin'* 
proprietors , known by these is the one determined by the neighbours 3 
What is the meaning ‘ Possessing the characteristics has been pointed out sr 

i Ch, 1 83 2~ Cb rSi 

3 — a eoMier a mercenary or a hireling rogue a Bwindle 
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Essentials of possession. 


by Pitamaba “Accompanied with (a good) title contmued for a long time, 
uninterrupted, withont protest (From the opponeut) and with notice to the 
opponent, thus possession has b en state 1 to be of fit e vmtties in the 
smrtis’ Accompanied with (a good) title , i e having a good title for its 
b foundation SoalsoHirita ‘ Neter without a root does a brinch grow 
up in the firmament , therefore a good title is the root, an 1 possession 
has been declared to be the branch * 


A\ hat again is (good) title ? Anticipating this says Narada j “What 
was acquired or obtained by gift or by purchase, as a result of bravery, 
,L as also at a nuptial what devolved from an issueless kindred, thus of arc 
varieties is the source of (a title to) wealth*’ ‘Acquired* i * obtained 
by birth (right) such as the paternal estate or the like etc , or acquired by 
findin" 1 , such as a treasui e-trove etc Brhaspali J also ‘By learning 
purchase charge bravery, or in connection w ith a wife or issue, and the 
share of an issucless *aptnda ( thus ) an immovable is acquired in seven 
diffeient wajs Charge t e a pledge (or mortgage) , that too sometimes 
becomes a cause of ownership as we will say (hereafter) , ‘(continued)* for a 
lon r 3 time t e for uot less than thirty years To that effect, says the Same 
Author 4 “Commencing (from the time of) occupation, one w hose possession 
20 lias been continuous Ec (a period of) thirty years .without » breal, tint 
possession of such a one should not be d.sturbed Occupation , . e eeunre 
Tims moreover long continued possession supported by ( a good ) 
title is f’ooa evidence ) , aud .lit be not for a long tune, it should 
, “,„1 hv title , thus should ( it ) be construed lienee also 

05 Pitamaha ‘ Not without title is possession (ot any use) nor the title (if) 
" J , or possession , by the mutual interconnection of these tiro, evidence 

deT °'ll „l,c«l ■ e (a* Panted °“ t) m th ° “ forest:ltrf ad J“ stm5nt ' Vlth 
is well l . B possession merely never can land be 

th ' S TotomS 1" a good £ (on'y), it ,s securely established 
securely otherwise ' ‘Merely » e without a proper title In 

10 bytl* wuliont the other qnaliBcatron, eien then (also) it is 

this manner it it is n«“ uc^m^hed IW aUo V y»» 

“Accompanied with a (good) title, long continued, 
1 * uninterrupted and in the presence ot the opponent, 

S5 possession ,s expected to have Sae component," 
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By saying ‘having five components’, the author points out the 
insufficiency o£ possession as evidence of ( ownership ) the same if it be 
wanting in one component even And (so) it has been pointed out by 
fiarada 1 “He however, who pleads possession only, and no title of 
any sort, such a one should be considered as a thief, m consequence of 
his pleading such illegitimate possession” Therefore, the import is, 
that the title and the like components also must be declared in the 
presence of the members of the Court Hence also Katyayana “By a 
disputant who has taken his stand on possession, but whose document of 
title lias been lost, should be declared in the assembly, the period ( of his 
occupation), evidence, and donation also’ The use of the word ‘donation’ 
is indicative, by implication, of a title , the word, ‘and’, cha is intended to 
include continuity and like other particulars Thus tins is the substance 
By a disputant who relies upon possession as evidence, the evidence 
consisting of and known as possession, and its particular compliments such 
as title, long time, and like others, should be declared If, however, after 
these are declared there is incongruity these should be established ( by 
evidence) as there cannot be a certainty by a mere declaration 

In such a case the determination of a long continued and the like 
special kind of possession is dependent upon witnesses , so says the 
Sangrahakara ‘ In regard to the establishment of ( the fact of ) possession, 
the chief witnesses are first, its cultivators, inhabitants of the village, field 
neighbours (these are) in the order for establishing it” ‘For establishing 
it ’ t e the meaning is, bringing out the particular fact of a long time and 
the like and possession also 

For bringing out the title however, the three, such as documents and 
the rest, are evidence, as says the Same Author ‘Documents, witnesses 
and possession are the ( means oE ) proof in regard to ( a dispute about ) 
a field a house, and the like when long continued title, purchase and gift 
are disputed The meaning is that when the plea of possession is 
destroyed and the basis of title such as purchase etc are disputed, and 
refuted by the defendent, for one who has to make out a title in regard to 
land etc evidence consisting of witnesses and possession is proof 

Indeed, how can possession be evidence of title, for even possession 
without title is witnessed m cases of forcible 
An Objection deprivation and the like , ( the answer is ) no, not so 
For in the case of possession which is characterised by 
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An objection and the reply 
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(continuance for ) a long period, when any other origin is not forth 
coming, its origin in a good title itself is what remains like the Yaidic 
origin of the Smrtis of Mann and others 

Indeed, even then when possession which bad commenced at n time 
within memory lias been taken awaj, and there is non perception, 
although proper means exist ( for it ) and thus the absence of the original 
foundation of title is determined, in such a case how can title be established 
on the strength of possession merely ? (The answer is) true, and (theiefore) 
it is for this very reason that title is attempted to be determined by means 
of documents and witnesses If, however, it Ins commenced at a time 
withm memory, on its own stren a th eveu, and so it may be proper to 
mention the three kinds oE evidence This % ei y thing has been stated also 
by Katyayana “In cases ( falling ) w ithin the memory of man, possession 
in the case of land is regarded rs evidence of ownership when it is with 
15 title , but in cases ( extending ) beyond human memory, enjoyment for 
three’ generations suffices by reason of the absence of knowledge of (the 
proof of ) title * ‘In the absence of title’, « e the meaning is knowledge 
of ( the proof of) title In the absence of title, « <? the meaning is that 
in the absence of any contradicting evidence in the form of an absence of 

20 circumstances which may account for the non knowledge 

This is (in short) what is (intended to be) stated' Possession 
continued withm a period which is likely to be withm memory . e 
within R period of one hundred and five years is regarded as cvi lence 
of ownership only by the evidence of title other than of onesel , as 
25 the knowledge of one s origin by oneself is v .hated by the absence o f 
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circumstances which may account for the knowledge In regard, 
moreover, to a possession commenced within a period likely to be 
within memory, i e within a period anterior to an interval of a 
hundred and five years, even without ( the evidence ) confirmatory of 
one’s origin, can be (regular as) evidence of ownership based on other 5 
means of proof The exposition of the expression ‘ handed down for 
three generations m succession’ has been made by the Sangrahakara “That 
which was enjoyed by three generations of deceased ancestors indepen 
dently, such possession should be known to be ( descended ) from three 
generations, enjoyed daring their lifetime” This, moreo\er, is generally 10 
stated by way of an example of possession commenced beyond the period 
of (human) memory , thereby when possession has 

Page 72* been used as evidence of title, its descent from a 
successive line of three generations is of no use its 
commencement beyond the period of ( human ) memory alone is useful 15 

Hence also even in the absence of a period exceeding three generations 
possession has been stated by Brhaspati 1 to ha\ e the characteristics of a 
descent for three generations as regards time only “Should even the 
father, the grandfather and the great grandfather of a man be alive, land 
having been possessed by him for thirty years, without the intervention 20 
of strangers it should be considered as possession extending over one 
generation , possession continued for twice that period (is called possession) 
extending over two generations , possession continued for three times that 
period ( is called possession ) extending over three generations , possession 
( continued ) longer than that even, is (called) possession of a long 25 
standing ‘Thirty years’ t e plus five is ( to be ) the supplement, as it 
has been stated in another Smrti that * when for thirty-five years, it is called 
possession fora generation 

Thus moreover one who sets up a title must establish the title by 
means of documents and witnesses only, as evidence of possession 30 
which was commenced at a period beyond human memory would be 
impossible Hence also Brhaspati* “When the person who took possession 
is complained against, a document or witness is ( considered ) decisive 
when lie is no longer in existence possession by itself is decisive for 
1 is sons When he is not m existence’ i e the peison who took possession 35 
is not m existence With this very import Katyayana also * Xhe 
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No proof of Me necessary 


•person who took possession, although in occupation, must clear up defects 
in the document; his sons, however, the defects in the possession ; but be 
i 9 hot saddled with defects in the documents". The use of the word son, 
is indicative by implication of the son’9 son also. Hence also YijSasalkya 1 1 
5 “He, who made the acquisition of title, if sued, should prove it ; (but ) not 
his son, nor his (i. e. the son’s) son ; for in their case, possession itself 
lias greater force.” One who has acquired a title, must substantiate the 
title by means of documents and witnesses only, as possession is cot 
powerful, by reason of its having commenced at a period within human 
10 memory. Therefore, one who fas acquired it, must prove the title 
independently of possession. And of the son and the son’s son, moreover, 
when they are in continuous possession for a long time, by including 
possession also as means of proof. 

! Therefore in the case of continuous possession fora longtime, the 

15 proof of that even is sufficient ; so says Briiaspafi 1 1 “The person taking over 
should establish his possession and title also in court ;his son (may prove) 
possession alone; while the eon’s son and the rest, nothing at all”. The 
meaning is that his son should prove possession alone, continued for n long 
time from the time of the commencement of possession by the first man 
‘20 until a very longtime before the (commencement of the) dispute without 
protest and continuing in the presence of men who had a right to 
oppo«e. The use of the word ‘sou’ is intended to indicate the son’s son 
also. Hence also another Smrti : “One, however, by whom possession has been 
taken, shall be punished if he do not establish ( his ) title ; not his son, nor 
- 25 his son also ; nor also is their possession lost”; i. e. the implication is, that 
when the possessoin Las been continuing for a long time. By this it 
. necessarily comes to be stated that in the case of a long continued possession 
on the part of the son’s son and the rest, even if title is not established, 
possession is not lost. 

' 30 It has also been stated by Vishnu 1 : “Land the possession of which has 
been eujojed for three (generations) according to hw, eVen in the absence of 
a document, tine fourth man in such a case sbaii duty retain it". ‘In the 
absence of a doument’ i. e- the meaning is that even in the absence of 
evidence throwing light on the title such as purchase or the like others- 
» 35 Hence also Brhaspali 3 even : /What has been held in possession by three 
generations under different kings, even without evidence, such possession is 
equal to the gift of the Veda, and should never be taken away by the king 


1 Book II 28. 


2 Ok V. 187. 


3 See Ck IX. 29* 
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on any account”. ‘With evidence’ 1 e evidence throwing light on title 
Nirada 1 also "That which (being) absolutely without a title, has been 
continuously held in possession by three generations in the past, never such 
( possession) is possible to be taken away which has come down m a 
succession of three generations ” ‘Absolutely wbithout a title’ 1 e the 5 
meaning is that even without a title, even such as may 

PAGE 73 * be obtained b} possession even Jsankha also 
“Ancestral property, even without ( evidence ) of title, 

(but) which has been held m possession by the past generations, one may 
secure”. This is of the same import as the last ‘May secure’ i e the 10 
fourth ( generation ), and the following So also Brhaspati 2 v ^“ Where 
possession extending over three generations has descended to the fourth 
generation, it becomes legitimate possession, and title must never be 
inquired into". The meaning is that m the case of possession of this 
character, one shonld not enquire about any evidence as to the origin 15 
of title on any account 

In the case of a possession characterised by continuity or the like, one 
should certainly ask for evidence To that effect Narada 3 “ Where the 
(first) occupier of property himself has been complained against, he must 
bring out its basis , possession by itself is sufficient m the case of those 20 
who have obtained in successive heritages ’ 1 The basis 1 * * 1 f the 

foundation , in short, the title. ‘Sufficient ’ t e by reason of the existence 
of continuity and the like established on evidence ‘ In the case of those 
who ha\ e obtained’, « e in the case of the fourth and the following 
Brhaspati 1 also “ What has been held in possession without interruption v 0 
by three generations (in succession), in such a case it is not necessary to 
prove title , possession is decisive in such a case’ In such a case the 
determination of title for the fourth and tue others need not necessarily be 
made , since in that case, possession descended from three generations and 
by reason of its possessing the characteristics of continuity etc when so 
established, is decisive The meaning is that even without the determination 
of title, it is proof by itself independently lor, the Same ABthor 5 say g 


1 This text w exactly this form has been assigned to Ilanta in the Mitakahara 

(see text p 22 1L 23-25 ) A text of Narada, however is found in his gmrti W1 th 
a slight variation vix instead of the text there reads ir^uj 

(seeCh. I 91) 
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Ch. IX 28 
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Possession for oenerahons 


“In suits regarding immovable property, (possession) Iieltl by three 
generations in succession, should be considered as valid, independently by 
itself, and makes (valid) evidence in the decision of the cause ' ‘ Independ 
ently by itself , i e not dependent upon the (evidence) which was the basis 
5 of his title Kalyayana also “Possession has been declared to be of two 
varieties, with title, and without title, that which has continued for 
three generations is independent by itself (even) without a title , while 
the other is with title” “With title ” t e whose title has been firmly 
established 
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Indeed, though independent by itself, it is certain!} with a fixed 
An Objection * l ^ e » as ^e tlt ' e »* determined by its own solidity 
No, not so , for in the case of long continued posses 
siou for a period beyond memory , by reason of its having the special 
characteristics of continuity etc , there is an absence of 
. firmness as to the whole Nor also should it be Baid 

m hSWEB. that in the case of the fourth and the rest following, 
proof of its possession should also be exhibited Since the necessity of the 
establishment oF possession beyond (human) memory has been negatived 
in the text * The Son’s son and the rest, bow ev er on no account’ And 
also in the text 1 “ Possession by itself is sufficient (proof) m the case of 

those who have obtained it in (hereditary) succession from (his) ancestors, 
the rule as to the establishment (of title) being laid only in regard to 
possession within the period of (human) memory Therefore possession 
indei endently by itself has an undetermined title How then can it be 
(taken as) evidence of ownership? The answer is even 
Anouilh in the absence of a title the evidentiary value of such 

Objection hind (of possession) has been admitted by reason of 

the extreme impossibilitv of the alternative (as to the 
necessity) of a title as also by reason of the absence of an invalidating 
circumstance viz the certainty of an absence of title As in the case of a 
heinous offence or the like, on account of in absence of certainty merely 
about a false aversion, the evidence of witnesses is desired as in the (ext 
All are ’(admissible as; witnesses in cases tfi ah u’f eery nJiloery -douse, anh 
uolence, * 80 here also Thus everything is alright 

Hence also Kalyayana Lon 0 continued possession (though) not well 
known one should not disturb out of covetousness * Not well known 
as regards its origin or title 


1 Of see P 133 11 20-21 
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It comes to be stated this as even where a decision was reached (but) 
which was obtained by deceit, the disturbance of possession is desirable 
in couformity to the new dectsion, and not so of a long-continued (possession) 
Hants also “ Even without a justificatio i what was held in possession by 
the father, or also by the brother even that cannot be taken away when it 
lias devolved upon the third ” The meaning is that when it has devolved 
‘beyond the third ’ Hence also Narada 1 “Without a justification even 
what has been held in possession by the father and his three predecessors, 
never can that be taken away which has descende 1 in succession for three 
generations * The meaning is that what was enjoyed in possession for 
three generations prior to and along with the father, it is impossible to say 
that it was without justification , what more about being taken awiy ? 

As for what has been stated by the Same Author 7 
I*aoe 74* 


‘ With a clear title, possession obtains an evidentiary value , possession 
with a title which is not clear, never makes (any) evidence (of ownership),’ 
that has a reference to possession which has not descended for three 
generations, lor if it were to be held to apply to possession merely, it would 
be m contradiction with the several texts aforestated, and in contradiction 
to the text of Yajnavalkya 3 also viz y “Title is superior to possession, 
excepting where it (t t possession) has descended from a line of ancestors ’ 
As to what has been stated by Brbatpati 4 “ One whose possession 

has passed through three lines, and is duly substantiated by documents 
possession of this character is equal to the gift of the Brahma , never 
can that be taken away”, that has a reference to possession for three genera- 
tions which has not extended beyond the period of memory As to wh it 
moreover, has been stated by Narada 5 f He, however who holds posses 
sion without title, even if it be for many hundred years the ruler of the 
land shall inflict upon that sinful man the punishment ordained For a 
thief," that lias a reference to possession by any means whatever m 
regard to matters which have been definitely declared to be not the basis of 
a title, as the expression * without title ’ bis been taken as for "ranted 6 


Possessions which have been definitely declared to be incapable of 
substantiating a title hav e been pointed out by the same 7 Author ‘ What 
has been deposited with a third person to be delivered ultimately to th 
owner (AmOhita), stolen property, what has been (held as) 3 depoc,t l, 16 
1 CbIM CU I 85 3 Book II 27 

5 Ch. I 87 8 fossa— taken as established \ j m. , 
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What possessions do not support title t 


is held b) force, loans for use, and what is held in possession during the 
absence of the owner, these are the sis (ways) in which possession is 
without a title". AnvAhtam i- e. what was made over for giving to 
another* * loan for use’ u e. ornaments &c. of another brought for use ; 'held 
by force’, i. e. held in possession under the strength of the King’s favour 
or the like. Possession of this character, although continued for a long 
time has no evidentiary value. So also the same Author: “Where a 
village land, or a house also has been in the possession of (any) one as 
descended in hereditary succession, otherwise than under the King’s 
favour, such possession should not ' bo passed to another”. ‘Under the 
Kinu’s favour’ e. by an act of injustice, is the implication. 

°To that effect also Samvsrla : “ What was given to another by the 
through anger or avarice, or through circumvention, or when pleased, 
sich shall Sot acquire validity”. Where, indeed, land of another has either 
throu-h anger etc, or out of pleasure, been given by the king to, him 
for enloyment, that shall not be regarded as valid for ^ the person in 
nossession, even after (or a long-continued possession ; tins .s the meaning- 
' In this manner also, the possession of one in contradiction to the 
kiim’s edict shall be regarded as invalid. To that effect also Brb.spati . 
I “He whose possession has passed through tnree lines, and ha. been inherited 
from his ancestors, cannot be deprised of ,t, unless a previous grant 

should be in existenece \ . ’ , 

a. to the text of Pitimaba: “(Better) than a document passed III one s 
™ lend is a peoples’ document (.Mmpadam) ; but superior to that is tl.e 
* a?!* < S'dsJnamy, higher than that is possession for three generation*; 

as proof of title, each of a higher Degree", 
(these) ’ ( to 1K , 3 , esjlo „ whic |, has devolved in succession 

that has an ‘ a ^ here a w ell-know» (source of) title lias not 

Ll'deSy established 5l otherwise there would.be contredietion will, 

0 ; he “ta'tfetli.n'er possession the title ,‘to - which 'has been proved by 
1 u m ™ .Wraldbe regarded as better evidence. To that effect is 
RAascifi't “That -possession is valid indaw which is uninterrupted, and 
^ tong Standin g 1 interrupted possession even i s (regarded as valid) it 

— — lest’ !« '»■» 

l T, wliaC. we. b*a g.s.tei to . dlt.r.nt p.™>. b ? 


the King. ' 1 
3 Ch. IX. 30. 
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it had been substantiated before” The meaning is, that which has been 
of a long standing and the title to which had befen established by a former 
holder, such a one, e\ en if interrupted has a valid (legal) force. 

Vyasa also ‘ Land, the title to which was substantiated by the 
acquirer when complained against such land when obtained from his son must 5 
never be taken away on any account’ The order of words is that it should 
not be taken away from his son. IV hen, however, it was not substantiated 
by the acquirer when complained against, then title to it should be 
established by his son who has been in long continued possession just like 
the acquirer himself. So also Brhaspati 1 “ The acquirer should establish 10 

title by a document his son however, (by) possession only , if when 
complained against he dies, his son should duly establish 
Hagf 75* it ’ The meaning is that by reason of a previous 
complaint (having been made), possession was 
( rendered ) unsubstantial, and in such a case establishment of that alone ^ 
would not establish a title and therefore they should establish it The 
mention of a document is intended as pointing to a witness also , he also 
has an evidentiary value ( m a proceeding ) for the establishment of the 
title of the acquirer. 

Naiada 1 also ‘ Of a litigant who has died when the suit was filed 
against him, the son should prove the title, (since) the point at issue will 
not be established by (mere) possession’ The meaning is, that just as 
by the acquirer the title can be established only by means of documents 
and witnesses in the same manner The mention of the son is intended 
to indicate one who takes the property Hence also says Yfijffavalkya 3 25 

“ If a person happens to die when a suit was filed against him, his ( legal) 
heir should prove it In such a case possession is no evidence ( of title ) 
if it is not established by a proper origin ' lhat title, even the fourth 
man also must establish Since, m such a case possession by itself alone 
lias not been declared as evidence of title gg 

Thus, however, what has been stated by Naiada 1 In tbe beginning 
( a legal ) transfei is a proper (source of) title , in the nest stage, however, 
possession with title and possession which is continuous and has been for 
a long tune is above a (good) title", that should be regarded as having a 
reference where there has been no decision of an impeachment against the 35 
acquirer. The literal meaning however, has been pointed out by the 


1 Oh VIC 27 
3 Book II 29 


2 Ch 1 93, 
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Sabgrabakara “Of one who lias made the acquisition within the prescribed 
period, title is the most important , of him also, in the case of the third 
generation from himself, possession is good where title is clear, and 
possession which has continued uninterruptedly is good evidence m 
5 the case of the fourth , possession, where title has been abandoned 
has been considered as paramount by itself alone ’ . * Of one 

who has made the acquisition’ l e of the acquirer , ‘n ithm the prescribed 
period ’ i e within the period consisting of thircy years , ‘most important’ 
l e paramount, ‘where title is clear , l e where title has been tested by 
IQ proof That possession which has devolved continuously, and which has 
been long continued, in the case of the fourth man and the rest, is good 
evidence, such (possession) where title has been decisively proved ‘to have 
been abandoned is paramount’, is quite adequate for the decision of 
ownership , tlus is the meaning of the half of the second \ erse 
15 As towhat has been stated by Vyasa viz ‘ Possession winch was enjoyed 
for twenty years by the owner, and was not broken 1 , such ( possession ) 
is (called possession) for one generation , when two folded however, 
it is ( called ) for two generations, and for three generations when trebled , 
^ thereafter, title should not be inquired into”, that should be observed m 
20 the case of possession by the fourth man or the like for more than sixty 
years , and in the absence of persons in whose time the beginning was 
made and when a necessary inference arises for a long-continued possession 
Otherwise there would be a contradiction with the Text* “Incases 
( falling ) within the memory of man possession in the ease of land, is 
$5 regarded as evidence of ownership when it is with title Thus, moreover, 
it is to be borne in mind, that a period of a hundred and five years being 
stated to be a period within (human) memory, should be regarded as 
according to tlie general opiuion 

Thus m the SmrtichandrikS consideration about possession 

30 Now the Characteristics of Witnesses Sakjhilakjbanini 

There Manu 3 “11 liat kind of persons should be made witnesses in 
suit 3 by moneyed men, I shall folly describe these, and also in wlnt manner 
truth should be spoken by them ” The meaning is that 1 shall describe the 
characteristics of witnesses as well as the rules regarding their examination 

1 There 1* * mlstaVe in tt« print Ia»U»d of wfrn «Tfai read WiftniWtipff 

2 . Of Ketyijan* ( Ste eboye p 130 Ik 1S-H ) 
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There, fustlhe Author 1 2 points out their characteristics “Householders, 
persons with male issue, and indigenous inhabitants of the country, 
be they Kshatnyas, Vaisyas or persons of Sftdra birth, knowing the 
point, deserve {to give) evidence, and not any persons whate\er, except m 
cases of 1 urgency ’ ‘ Indigenous * t e well established in life , ‘knowing & 

the point,* * e those to whom the point to be established is personally 
known , as the Same Aulhcr 3 has *aid ‘ Evidence in accordance with 
what has actually been seen or heard is admissible ’ In the words 
‘ householders etc. ’ the masculine gender is intended to be expressed, as it 

is m regard to the point to be dealt with 10 

Page 76 * Hence also Narada * “ Of respectable families 

* straightforward, and unexceptionable in tbeir descent* 

actions and foi tunes, the witnesses shall be clean, and unimpeachable 
men with a puie mind ” The meaning is, that men of this type should be 
witnesses ( in events or transactions ) legirding debts etc J 5 

So also Vyasa ‘Men knowing the law, having male issue, 
indigenous, of a lespectable family truth speaking engaged in the 
6 rauta and the Sm irla performances from whom (feelings of) hatred 
and jealousy have entirely disappeared who ai e S rotnyas, unharmful 
who are wise, not given to travelling, youthful, should be made 20 
witnesses in regard to debts and the like by a wise man ” S rotnyas 
i, e those who (can) repeat the vedas 

Persons of the type as aforestated never resort to crookedness , so 
says the Same Author ‘Having come to know the transaction, the 
utterers of false documents who are adepts in ( then knowledge of ) the 25~ 
country and the times, make a counterfeit document , these, therefore, 
should never be (made) witnesses’ Katyayana also ' Those whose 
family and character are well known, who are free from (the feelings of) 
covetousness or temptation who are truthful, pure and men of high 
status, the statement of these is without (room for) a doubt- ’ 

The plural number in the expression ‘of these' is intended to 
demonstrate that the statement of a witness or two is not so decisive Hence 
also Manu s ‘‘(It) should be substantiated by more than three witnesses 


1 Oh VIII 62 

2 -maft — literally means a misfortune distress In versos 69-70 i B 

tto eame chapter Manu indicates the<eca«es (see page 145 11 21 25 further on) 

3 Ch YIH M 4 Ch I 153 5 Ch \ Hi 60 
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Their number , tt ken one may be admissible 1 


m the presence of the Ling and the Bnhnnms ’ * Substantiated ' t e. 
proved Three, below u e lower than whom, such are 1 * * more than 
three ’ The meaning is that a number less than three is not proper 
in the case of witnesses. 

5 As to what has been stated by Brhaspati 1 seven, or five should 

v they be, or four, or three only , or two well known S'rolnyas , (but) one 
should never examine one at any time," there, ' two ’ has a reference to 
subscribing and secret witnesses Since, thereafter sr> s the Same Author 5 
4 Of subscribing and secret witnesses there should be two, three, four, 
10 or, five of those who have been entered J (in the deed), spontaneous, 4 
1 reminded, 5 fatml} * witnesses, and indirect 7 witnesses" The distinction 
between a subscribing witness and the others will be stated (hereafter). 

As to what has been stated by him “ A messenger, a holder of the 
clock, one who bad witnessed the transaction a single one as a witness 
15 may furnish valid proof , as also a king or the President of the Court ’ 

4 Holder of the clock ’ i. e the accountant , ‘ president of the Court * t e 
the Chief Judge , as also by Vyasa 4 One of pure actions, also one know 
log (the principles of) law, a witness whose statements have been tested* 
even one may be good evidence in trials for heinous offences particularly", 
20 and also by Katyiyana “ One (however) who was (taken) in (confidence) 
at (the time of) a deposit, such a one may be cited e\ eu though alone, and 
in the case of a loan on a request, one who was sent by the phmtiff ns a 
messenger may be admitted as a witness though one only One by whom 
a deposit was duly placed, that should be prove 1 bv the (testimony of) bun 
25 aloue , in tbe case of a dispute in regard to it, lie alone, singly lias been 
declared as good evidence , all this lus a reference to a witness 
consented to by both For, like as in the case of mm) , so tn the case of 
one consented to by both, tbe suspicion of unreliability is dispelled 

lienee also Nirada "Or one who is approved of bj the two litigant*, 
such a one although one only, maj be examined as a witness m a Court * In 
* this manner, it should be construed that the rule limiting the uumber, viz, 
•not less fnan^uree,’ Vas* rAerann; oviWiwveb -tfJuw Vmm vVit irtJtiwrfumg . 
the secret, and the one consented to b) both as the alternative of a 

1 Ch. VI 10 - CL a II 17 

3 (icoCb VII 4} * IXSntd by Hlhu{ »U Ch VII 0 eptf 

5 gee Ulhispstl Ch MI Oformfls 0 Bee PrL»»i«ti Ch VII 7 — <fW. 
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less number Im been allowed in the case ot a witness assented to h) both, 
as also in the case of a secret witness Hence also the Sa&grahakara “In 
all transactions, witnesses should be unde commencing with three , there 
is a prohibition against two, or one , (but) even one (may be admitted) 
when assented to by both ** The meaning js that witnesses other than ^ 
the subscribing and the secret should be made commencing with three 

In continuation o£ (the subject ot) witnesses sajs Nareda^ 1 “A 
Brihmam a Kdiitnyi a Vaisja, the budns also, who 
Pact 77* are irreproachable each one shill be witnesses for their 

own tor im, or all again for all ( fttmas) *’ The meaning 10 
is that when possible, the witnesses should be of the same wma as 
that of the jwrson transacting Thus m noninrud communities also, 
these should be of the same community as of the transacting person, \ ide 
the Swti of Yaj3aralkya * “ Koch respectn ely according to tbeir caste 
or cla«s or all For all (castes and classes) ” 

The use of the words Jttt ‘caste, is inteuded as inclusively an 
extension) of S terns and the like also Hence al«o Narada 5 “ Among 
companies (of artuans or guilds of merchants), artizans or merchants 
'hall be witnesses , members of an association, among other members of 
the (same) association , among those living outside persons living outside , 20 
and women (shall be) witnesses among women Hence the Same Author * 
states an exception ‘ And if in a Companj (of the citizens or guild of 
merchants) or in any other association any one happens to lucur enmity 
(of his associates) their testimony si all not be (admitted) against him , for 
indeed they are all (his) enemies The meaning is that among S'reius 2a 
etc those who entertain hatred against any one these sliall not be 
witnesses against him The use of the words S f rents etc. is intended to 
point to Var ia etc Also the use of the word enemy is intended bj an 
extension to include those who have a motive to depose against facts 

Hence also Manu s “ Trustworthy men oE all the Varnas should be 3 q 
made witnesses in law suits men who know (their) whole duty and are 
free from covetousness , he should however reject the opposite (characters) ' 
Trustworthy » e others than cheats '■The opposite/ t e who are 
interested in false causes , the meaning is that one should exclude these 

The Same Author mentions these * Those must not be made 35 
(witnesses) who Lave an intei est m the suit, nor Ajtas familiar (friends) 

1 Cb I 154 3 Book II 63 " " 3 eh I { T ‘ - 

4 Cb. V 158 6 Ch VUI 63 a Ch VIII 64 - 67 . 
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companions, nor enemies (o£ the parties), nor men exposed as criminals* 
nov persons suffering under (severe) illness, nor those (morally) tainted 
The king cannot be made a witness, nor the mechanics and actors, nor a 
S’rotnya nor a student of the iedas, nor (an ascetic) u ho has given up 
5 (all) connection (with the world) nor one wholly dependent, nor one of 
bad fame, nor a Dasyu , nor one who follows foi bidden occupations, nor an 
aged (man), noi ail infant, rior one (man alone) nor a man of the lowest 
(T'ar/ui), nor one deficient m the organs of sense , nor one extremely 
grieved, nor one intoxicated, nor one tormented by hunger and thirst, nor 
10 one oppressed by fatigue, not oue tormented by passion nor i wrathful 
pnn nor a thief 4 Who have an interest in the suit * t t who have an 
interest in the point under dispute 

The Apfas, familiar ( friends ) however, have been pointed out by 
Katyayana * Tho«e who subsist upon ( contributions ina le by) him, those 
la who do seruce to him or work for his benefit, those who are his ielatncs 
friends, or dependents, aiehis Aptas (f limit ir friends) and therefoie 
are not (competent) witnesses ‘Companions ’ such ns sureties and the like 
‘enemies,’ te oE any one of conten ling pai ties, ‘ Exposed as Criminals, 
t t uncovered elsewhere as false witnesses , ‘tainted i e convicted of 
20 Iming committed a heinous sm ( VaMpItala) A king is forbidden as 
he is engrossed in numerous occupations , ‘ an artisan’ i e one who subsists 
on bis art such as a n oldsmith and the like, m actor, i e one who enters 
upon a stage , these two are prohibited as they me amenable to n money 
payment S rotrtya here intended to be expressed is one who is intensively 
25 devoted to the performance of (religious) acts and not a (mere) repeater 
of the Vedas, as such a one has been stated to be ( admissible as ) a 
witness Tmga'tho, a celibate student and an ascetic also , * one who has 
given up all connection with the world t e a hermit, and the like In 
regard to these te the S rotrtya etc the reason of a likelihood for them to 
on speak falsely is absent, still, their exclusion is to be understood on the 
strength of the express text ‘ One extremely grieved’, i e who is afflicted 
by a°meutal disease ‘one of bad fame (i ai/atyaf), » * whose body 
has become deformed on account of leprosy or the like Dasyuh t e one 
Given to cruel actions f ‘ oue who follows forbidden actions , i e one who 
„v lues acts which are against the S Astras ‘the aged,’ i e. one whose 
mtelhgeuce h 38 deteriorated on account of oldage, ‘an infant’, » e one who 
has EsrcofflplHed his Sixteenth year , ‘ one , i e he who is not followed by 
either of the two disputants, ‘lowest’, such as a ChandUa aud the like, ‘one 
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deficient in an organ of sense’, such as the deaf and the like ‘ One 
extremely grieved, and the like, are clear. Their diffeientiation has been 
stated before , (the same) should be contexted here also Narada 1 also states 
those who should be avoided “A slave, an imposter, one not admitted to a 
S rdddha, the aged, a woman, an infant, a wheelman, the intoxicated, an 5 
idiot, a lunatic one distressed, one who sacrifices for the (entire) village 
One engaged on a long journey, a merchant who travels into transmarine 
countries, a religious ascetic, one who is sick, a couple 2 3 , one (alone), a 
S'roinya , one who neglects the rales of daily conduct, a eunuch, an actor , 
an atheist, a Vrdlya, one who has abandoned the fire, and the wife , one 10 
sacrificing foi those for whom a sacrifice must not be 

Page 78* performed, and who has one plate ; an associate, an 
enemj, a spy, a kindred or one connected by the same 
womb One who has formerly been discovered to be an e\ il doer, a public 
dancer, one who lives by poison, a snake charmer, a poisoner, an 15 
incendiary, a minor, the son of a Sildra woman, one who has committed 
an Upap Itafoi (a minor offence) one oppressed by fatigue, a ferocious 
man, one deserted, one penniless a member of the lowest 5 class, one leading 
a bad life, a student who lias not completed lus course of study, an idiot, 
an Oilman, a seller of bread 4 , one possessed by a demon an enemy of the gO 
king, a weather prophet, an astrologer, a malicious person one who sells 
himself, one who has a limb too little, or a pimp, one who has bad nails or 
black teeth one who betrays his friends one suffering from white leprosy, 
a rogue, a vintner a juggler, an avaricious or cruel man, an enemj of a 
S'rem or of a Gana, one who takes animal life an idol 5 -maker, a fool, an gj 
outcast, a forger, a cheat, an apostate, a robber, a king’s servant a 
Br'lbmana who sells human beings, poison, meat, bones, milk, water, and 
gbee , as also a twiceborn person who is guilty of usury, one who has 
swerved from his own duty, a hihka, an informer , one who is in the 
service of low people, one who quarrels with his father, one who causes 
dissensions , these are inadmissible as witnesses’ ‘ An imposter’ 

( NaiLrldah ), who habitually picks holes in others . ChUrtla , a Vait t!da 

1 Ch I 178-187. 

2 giTl* another reading la , defcctiro 

3 frll— another reading u fiifc 

A sHir explained farther on (Text p 78.1 19 ) another reading! {■ 
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(t e. magician or a Minstrel), ‘a transmarine trader’, one travelling by a boat , 
(two) couples, particularised by duality The word elastMh- 'One has one 
plate’, may be dissolved m two ways one for whom there is cooking pot 
along with one of the parties in dispute, or, one who has one plate for 
5 dinner, t e cooking together, or in short eating together , ' an enemy 
spy’ i e one who motes among the enemies, x e in short, one who is 
connected with the opponent 

The San&bhat/as ‘connected by the same womb’ have been described 
by Kalyayana ‘ The sons of the mother’s sister, the sons of the uterine 
10 sister, and the maternal uncle, these are called uterine relations One should 
not_ appoint these for giving evidence as witnesses’’ ‘A public daucer’ 
l e an actor , 'one who lives by poison’ i e one who is engaged in storing* 
preserving etc of poison ‘a snake charmer,’ i e the snake catcher, ‘poisoner’, 
one who administers poi«on, ‘ An incendiary’, l e 'one who «ets fire to 
15 a house,’ a miser l. e a niggardly person ‘Oppressed by fatigue’,] e 
dejected m mind , * deserted * i e one who has been excommunicated , 

* member of the lowest class,’ i e born of a reverse union m marriage 
'One leading a bad life’ l e one whose conduct is vicious , ‘ a student who 
has not completed his study,’ i e the celibate student who has taken a 
2 Q perpetual vow , * an idiot ’i e. one with a dull intellect , ‘an oilman* » e a 
sesamum crusher, l e in short, a great mechanic , * a seller of bread i e 
the vendor of cooked viands, cakes etc , ‘a weather prophet’ 1 e one who 
prophesies rainfall, i e in short who judges by signs 'an astrologer’, i e 
one vs ho h\es by a knowledge of the stars, ‘a m llicious person i e one who 
25 brings out the faults of others , ‘ a pimp i e one who for his livelihood, 
prostitutes his wife , ‘a vintner* i e a seller of intoxicating drinks , ‘a fool’ 
i e. one begging after taking hold ( of an image ) of a deity , ‘ a cheat' 
i e an imposter, ‘an apos’ate', i e who lias turned back from asceticism , 

‘ an informer, i e one appointed by the king for the purpose of reporting » 
0 the faults of others , ‘ one who causes dissensions, i e a \ illam Others 
are well known 

Kalyayana also states certain persons ( who are ) inadmissible as 
witnesses “Members of the same family, as also persons Iming a 
connection, a son in law, the sister’s husband the father, a kindred, the 
;5 paternal uncle, the father-in law, and the gurus likewise, those who arc 
appointed to town, Milage, and the country, as also to positions (of 
authority) as also those who are fa\ountes , one must not examine these 
( as witnesses) , they are devoted and are king’s men” The meaning is 
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that those ( enumerate)] ) commencing with tiie men of the family’ mil 
enhng with ‘ the long s men , slionl 1 not b' ashed to gnu. cvilenci as 
witnesses t e should not lie a hmtted as witnesses 

Indeed, this extensive cnomerition of non witnesses is j rofitless, as 

by the statement it«clf of tlie characteristics, the 5 
An Oiiii ction incapacity of those who do not possess the characteristic 1 
have been culently proved Yes, tint is so Still, 
where there is an atisolutc absence of witnesses as prescribed, there, one maj 
base the evidence of any man as a witness, as has Uen 
Tlir Avmnn permitted b) the te\t a Mann* “Not any one 10 
except in cases of utility’ m such a case the text “Not those 
Iming a connection with the point, nor the ‘Aptas’ etc lave liecu «u 
out thus this detailed statement lias certainty a (justifiable) purpose 

III this waj, moreover, it slionl Ik. construed tliat in the absence of 
witnesses possessing tie characteristics (as stated), the evilence as 15 
witness's is prescribed only of those who are fret from tbv prohibitions 
Henct also of these a mention lias ken made b) Vjrasa M An ordeal 
generalty tn Is contranty b> (reason of) medications an 1 clanns , but 
never indecl can tliert k miscarriage (of justice) bv witnesses nor 
vitiated b) the existence of faults 20 

As to what, moreover, has ken stated bv Minn* 

I’aof 79* But any one rmj give evilence for the disputmts, 
who I as Jxrrsonal knowledge (of the luj penmg) m the 
interior of a heme, or m a forest or even in regard to (an act which resulte t 
m ) the loss of life, Iv a woman even when (| roper tvi icnceis ) not 25 
available or b> a minor, or bv an aged man ol«o» or bj a p ipd or bj a 
/ Mil evtn, bv a s’ave or bj as rvan' (engaged on wages) *\\ j l0 |, a j 
knowledge t e who knows about tie matter as also lv Niradi * 

*Tl ose enumerate*! (&ln>ve)to k ins lmi*sible as witi e«« -? * icb n 
nnjtosters on 1 < them, may even l* (a limited as) mu afe r renhsu * 
the unorUnce of tbv matter tn hati 1 . *Imjs.TUr ce tf tlie matt*- i t in 
the alxence i Cone ku swing folk the ina’ter m ban 1 all t* u | JM a reference 
to spasm >lu. a-U. such as bento is oTences ant 0 hi;**, tijon j HC J, 

laj ,*ei mgs, men <f the { -esenbed duraevns i -« njv di/noih tn {*. j 
llrnwak) tie Sabrrihikars ‘When the !*■*» an 1 0 f , f|J j t, 

( puhues) are not availibV, even |«ian p-fhikt*! nuv |> 
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as witnesses m (ciseg of ) heinous offences, Imtngiegirri to then connection 
with the tune iud the mattei (under inquiry) ’ 

In this connection Uianah states a special rule .‘‘A slue a blind man, 
a deaf man a leper a woman, an infant, an aged man and the like — these 
5 even when not having any intensive connection, are admissible as witnessee 
in the case of a heinous offence’ Not having an) intensive connection 
j e without an) friendly feeling or the like ‘In the case of a heinous 
offence,’ i t heinous offences and the like 

If they have an intensive connection these must ceitamly he excluded 
10 m the case of heinous offences an 1 the like Hence also Narada 1 
“Among these also, not a minor, not one done, nor a worn in, nor 
a forger, nor i relative, noi also an cneni) , (for) these may give false 
evidence’ The meaning is, that among the slav es, imposters etc even, 
those who are likely to have evilcnt motives for (telling) an untrnth, 
15 such as the minors etc should be excluded 

Those who have obvious motives for (telling) an untruth, have also 
been pointed out by the Same Author 2 * “A child through ignorance, a 
woman, from want of veracit) an imposter, from habitual trickery ma) 
speak falsely, (as also) a relative from affection, an enemy from (a desire 
20 for) wreaking vengeance.” From want of veiacit) ' » e from a habit 
of want of veracitv By this it has been pointed ojt that the reasons are, 
ignorance, want of veracity, want oE faith m dharma intensively evident 
feelings of affection oi hatred, and not minority etc Thus, in the case of 
one even, the oneness is not the obvious reason for a falsehood ( in the 
25 testimon)), but on the other himl covetousness assa)sManu J ‘ One if 
avaricious shall not be a witness ’ Thus it should be construed in regard 
to the cases of heinous offences tint when the faults of i 0 norance, want of 
veracity, and the like exist, slaves and the like also should be cut out, 
m the absence of these (causesX however minors aud the like even 
30 ma) be taken up 

As to what has been state 1 by Manti 4 ‘In all cases of 
heinous offences (NJA««is), as also in cases of theft and adulter), 
and in cases of abu«e and assvult, one must not examine the 
(competence of) witnesses (too strictly ) , as dso what has been 
35 stated b) Kvtyayana 1 In cases of the bretch of the Ivmg’s command, of 

1 CH P0 2 Ch I 191 

0 Ch 'N III 77 Ilere there u a mutaLo in the print reit^rtfiv'i &e 

1 Ch \ III 72 
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adultery, as also of heinous offences, and also in cases of theft and the 
two kinds of violence one must not indulge (too much) m examining (the 
capacity of) witnesses,” that negatives the testing (on the grounds) of a 
householder, and not also of the tests of ignorance, i e as it would 
conflict with the aforestated te\t. 

As to what, moreover, has been stated by Kalyayana “ In cases of 
transactions of a stable cbaractei, such as relating to debts etc, one miy 
examine (into the capacity of) witnesses m cases of violence and similar 
matters of urgent character also, an examination lias been stated at some 
palces,” that is intended for laying down a rule as to the examination in 
cases of SViasa and the like, where upon a defeat thore is the possibility 
of a heavy punishment, sncb as death etc, and also on account of 
the reason that being enumerated along with (cases of) debt etc and the 
non possioihty of a general rule re 0 irding the test as to the faults of 
1 gnorance etc 

As to what has been stated by Yajoavalkya 1 “ In crises of adultery) 

theft, insult, and a Sdlutsa ( a heinous offence ) any \ erson may be a 
w ltness," that also is intended for dispensing with the ( rules as to tin. ) 
examination of the merits (of the witnesses) 

Tlius m the Smrhcbandrika the Characteristics of Witnesses 


Pagi 80* Now the varieties of Witnesses — SalcshiShecfafi 

There Kalyayana ‘One entered in a document, an 1 another who is not 
a part 1 of it — thus a witness is connectel in two ways ” Prajapati nl«o 
‘ V witness is of two varieties, mule is one, an 1 the other ‘not 
mule’ , one entered in a document is ‘a made’ uul the other is called 
* not made ' ' One entered m a document i c «nch as a subscribing 
witness and the like To tlut effect Narada “A «nbscribtng witness one 
who has been reminded, a casual * witness, a secret witness and an 
indirect witness , thus a witness has b en described m the ‘‘•mrtis as of five 
varieties. 

1 Hook II 72 

2 awmpfi — l)r lolly tranjlaU.s »» m» indirect witncu Tbjs term La* («tn 

variously Interpret. I so ] d< f n J l j 1 rhia| \ti, Minis an 1 ol! cr» e g Ivslwya is lb u 
n mini* >i ■ 

a Ch I 150 So* Ilfha«j all Ch Mia ksUsrsna delno, a, follow* — 

3i flu nfii tm f”&?l * i nn'i vvTiyi i 

■* — Hr Toltr ,j online - , oi ’ Kstjsyane «!«»cnU~> Lira 

■i sHTfas 



148 


Kinds of witnesses 


Likewise the varieties oE witnesses * not made ' have also been 
pointed out by the Same Author. 1 “A witness ‘not made* has been 
described by the sages to be oE six kinds The village, the chief Judge, 
the king , one who has inside knowledge oE the transaction as also one 
5 who has been deputed by the claimant, and the members of the family > 
may also be witnesses in family disputes ” 

J There, presentlj Brhaspatl 2 states th“ characteristics of witnesses 
1 made ’ 3 * “ One who has entered m a dee 1 his caste, the name 

of himself, and of his father also, as also his place of residence, is 
10 called a Subscribing witness One who after being invited to be 
present at a transaction oE debt, deposit, purchase, or the like, avas 
made a witness, and who is repeatedly reminded oE it, is called a 
witness who is reminded While a transaction was being concluded, one 
who had arrived by himself, and declaies that ‘ the attestation was mine’ 
15 is called a witness by chance * One who, screened behind a partition, is 
made to hear the declaration of the debtor , and denies that occurrence is 
called a secret witness Where a person, while about to go abroad, or 
being on the point o£ death, communicates to another what he Lad heard, 
that witness is called an Uilara witness ” 

SO In regard to a subscribing witness, howev er, Harita states a special 

rule “ Even after a long interval a subscribing witness may establish the 
fact , he may write lnmself, if literate, and if, however, illiterate he maj 
have it written by another ” 

As to what has been stated b) theSame Author uz “Of a 'reminded* 
25 witness, the evidence can establish a fac as far as the eighth jenr, 
similarly the evidence of a witness who Lad arrived by chance can establish 
the fact as far as the fifth year , so of a secret witness the f tct can be 
proa ed upto the third j ear, and of the Uttarn witness within one jeir,’ 
that should be understood to have licerr stated as the contention of the first 
30 position, since the Same Author sa)s later on “ Nor there has Leu 
obseraed auy limit of time in regard to witnesses, for men knowing the 
fctetra declare witness evidence as dependent upon their meinorj. A 
witness whose intellect, memory, md ears ha\e not been blurred, sucli none 
deserves to be admitted as a witness for gumg eudence even after (the 
35 lapse of) a verj long time 

1 Ch Y 161-152 

2 Ch II. 3 C, I® 3 
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By Brhaspah also, witnesses ‘not mile’ 1 have been described 
‘Where anything is spoiled or damaged on the boundary line, even though 
not appointed, the village may undoubtedly (be admitted to) give evidence 
in such a case (15) Where, after a suit has been decided, a fresh trial takes 
place, there the chief Judge, together with the assessors may be (admitted 5 
as) witnesses, and not in any other cise (14) Where the statements of the 
plaintiff and of the defendant have been heard by the King himself, he maj 
offer himself as a witness, if there be disagreement between the two (13). 
Where by both the parties, an affair has been placed m trust and 
communicated also, such a one may be known as a wituess holding the 10 
secret, as well as a common witness (12) One who hears the statement 
of the plaintiff and the defendant, who has been deputed as assented 
to by both as a respectable person, is denominated a 
Paul 81* messengei witness (Z> Itakah) (S) At the time of a 
partition gift or sale, where a member of the family 
is appointed by both parties being connected and on good terms with both 
parties and knowing the Dharma such a one is known as a family 
witness (9) M 

As to what has been stated by the Sam* Author 2 \iz “A subscribing 
witness, one caused to be written, a secret witness, one who has been 20 
reminded, a member of the family, a messenger, a spontaneous witness in 
indirect witness a stranger who has accidentally witnessed the deed , the 
king the chief Judge, and (the people of) the ullage, thus have the 
twelve kinds of witnesses been declared’ that has been state 1 as in 
reference to other varieties of a subscribing witness m relation to the name 25 
etc and the writing of the maker in 1 of the person causing a document to 
be made “ A witness has been stated to be of eleven kinds by wise men 
m the S'dstra,' so lias been stated bv Nirada 3 1 1 spite of him 
Here ends ( the chapter on ) the varieties of witnesses 


Now the kind of Incompetent witnesses Ankjbibheihfj 30 

There Mirada * J “The incompetent witness** have in law books, 
been mentioned by learned men to be of five sorts viz (witnesses 
who are incompetent) on iccount of (a special) text of law, on 
account of depravity of contridiction, 01 accmnt of a \oluntary 

1 wri-Hpa Dr Jolly * ed li np 300 Vos 15 14 IS 1° R and 7 

2 Cli VII 1-2 1 Chi 140 4 Ch 1 157 
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effect, and there being no definiteness, such a witness is incompetent on 
account of the inter\ emng death The use of the word plaintiff is 
by an extension to in licate the defendant , so also Vyasa “Where the 
plaintiff is not m existence, then the witness is one after an intervening 
death , or where the defendant is dead, there also a similar rule should 5 
be tippled’ . The meaning is that when tbe plaintiff or the defendant is 
dead, his witness other than the one cited by the dying man is called a 
witness upon ux intervening death “When the plaintiff is dead and 
another is cited after death without being cited by the dy mg man" v ide this 
text of Narada The use of the word ‘dying’ is intended as indicative In 10 
an extension also of one in normal health Hence also Another Smrti ‘ If 
a point has been communicated even by one who is sick, if it is well posted 
accotdingto law, even if hebedead, in such a case a witness may be ulmitted 
in the case of six transactions such as an Am Alula and the rest Thus, 

moreover, what lias been stated in Another Smrti ‘In lo 

Faqf S2 the case of a deposit, an Ant ihita , a thing sold, or 
robbed, or given or delivered on a request, as also m 
the case of a debt repeated by a dying man one maj mterrogate a witness 
at the intervening death , that is intendel to convey that the testimony 
of one who has been made to heai the point is not wiped off even if the 20 
plaintiff who communicated it be dead , and not for lay mg down a rule 
tint any witness may be admitted at tunes even after an intervening death, 
because a witness after an intervening death is impossible. 

As the capacity of one as a witness who lias been made to hear 
the point is not lost, so also when there is a diversity among witnesses, the 2o 
capacity as witnesses of the highest class certainly remains undisturbed also 
To that effect also Yajnavalkya 1 * Upon a disagreement, the testimony 

of the majority prevails , similarly, if the witnesses are equally divided 
the evidence of the virtuous if, however the virtuous disagree, the evidence 
of those who arc most virtuous should be accepted ( as conclusive ) ’ 
Sangrahakara states its meaning ' lather by regard to majority, or a dis 
crimination of the qualities, should a decision be reached when there is a 
disigreemuit among the w itnesses , if these are equally balanced there is 
no finality The meaning is, that the uicompetency of w itnesses nj*,,, 
the ground of uncertainty is only when preference to a particular ground is 35 
not given among the two «ets As to what Ins been stated by Katyayana “If 
from among the snbscnl mg w itne«*es wlio h »v cbecn declared bv the plaintiff 
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of maintenance, returned to their (original) home, and approached, a Court o£ 
law for the determination of their dispute There one states on affirmation 
‘This land was donated to me bj Ling Harishcliandra of blessed memory, 
when he wis anointed as a king and therefore this land is mine alone ’ Or, 
the affirmation of the other is in tins wiy ‘True, by Chandra of blessed 5 
memory the land was donated to him , but, however, it was obtained by 
purchase from him by Hanshchandra and was donated to me , thus it is 
mine only.’ Witnesses also are available for both. In such a case 
this lexl 1 is stated viz “of two poisons quarrelling &c 

This is the meaning The party who was first in the dispute % e JO 
whose side has priority on account of the statement of his claim based on a 
donation at a prior date, his witnesses shall be examined by the assessors 
first, and not the witnesses of the other These are (regarded) almost 
incompetent witnesses, as they would be deposing to a donation at a later 
date When, however, it is alleged by the other party that, ‘After obtaining 16 
by purchase it was donated to me, and the like', the case of the first claimant 
id cast down, and becomes powerless , then the witnesses of the party 
making a later declaration on affirmation should be examined, and not of 
the party making the first affirmation, as it would be useless to establish 
what has been proved, but on the other hand, these should be ignored as 20 
incompetent witnesses. 

Thus in the Smrtichandrika the kinds of Incompetent Witnesses 
Page 83* 

Now the exhibition of Witnesses — SikihyndbbiTanam. 

There Gantama 1 “In disputed cases, the truth shall be established by 
means oE witnesses ” The import of this is that after the answer (is filed), 25 
if there be witnesses, these should be pointed out by the plaintiff. These, 
moreover, after they are declared if they are faulty, then they should be 
condemned To that effect Brhaspali 1 “When witnesses are summoned ( 
by the Plaintiff, lE these are Eaulty, one may expose the faults. A litigant 
trying to cast a blemish on the faultless (witnesses) is liable to incur a fine 30 
of an amount equal to it ” * Equal to it*, i e equal to the penalty for a 
Eaulty witness Those causes, such as hatred etc on account of which 
mcompetency as witnesses has been stated, these are the faults of a witness 
The meaning is that these if they lie concealed in the witnesses cited by the 
plaintiff, then these should be exposed by the defendant. 

1 Ot Mr&da Ch. L 103 (»eo«borep 162 ) 2 Dh 8 Ch Trrr ~i 
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j If, however, they arc obvious, then these should lie declared b) the 
as«es«ors themselves To tin* effect also Kalyiyaai ‘ The defects in the 
(maunrr o0 proof, whenever the) exist should 1*. declared by a disputant , 
l ut the concealed defects must be ina le public at th» time b) the members 
of the Court, b) a rtference to the S"Utri ‘In tin proof , i e in what 
is a IJuced as proof, ‘at the tune l e at the time of the decision 
* To tliat effect Brbaipali “ After the witnesses Ime given t * ,e,r 
tvi lence an 1 a decision has been giv en, if one starts a dispute again the king 
slwulJ consider It'. ‘Have given evidence’, i c b) those witnesses cited b> 
the T Umtlff Tlie meaning is tliat when the decision fiad betn 

declared b) the members of the court upon the evidence of witnesses 
wlio are 'devoil of obvious faults' The use of the word, ‘hal 

l*en declared is intended to demonstrate that after the decision, 
is not the time (proper) for the faults to be pointed out Hence also 
Katyiyana * \\ hatever faults there may be in the documents ns well as 
the faults in the witnesses, as have been stated in the Smrtis, must be 
declared at the time of the trial after a statement lias been made, one must 


not allege faults in the deponents 

bor ono pointing out a fault after a statement had been made the 
Same Author states a penalty i “ After a witness lias made his statement in 
regard to the matter in issue, if one attempts to find fault with witnesses 
not cliallenged before, and also does not state the reason for so doing, he 
shall be mulcted in the first amercement 

One must not charge him as false or as wanting in the qualities (such 


as) of a householder etc , as says 

„ lden cc by untrue allegations , be may, however, challenge with faults 
onlv if the accusation 1* false, he shall be punished, and shall lose the claim 
, He should cliallenge with faults only , and not on the ground of an 
absence of ment the import is that such a charge cannot destroy the 
rplialnlitv C>f oral evidence 

Hence also, m cases of urgency, the testimon) of a witness other than 
those prohibited has been stated to be admissible although he is not 
ssed Of the qualities Therefore, it should be understood that in cases 
*** , debts e tc , not merelj by the allegation of the absence of qualities, 
reSa ? ° te<J witnesses to be declared incompetent but on the other hand, 
arC V „ existence of circumstances such as slavery etc which are 
by» ^ lu?lop In ca-es of a Sdkasa or the like, not by that 
the cause ^ ^ ^ t j e .^legation of faults such as ignorance, 

^ant oEveracity, and the like faults only , thus it should be construed 


the Same Author ‘ One must not challenge 
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Hence also, the incompetency of a witness by the exposition of the 
faults has been stated by Vyasa also ‘ The faults of witnesses should be 
openly declared in the court by the defendant by putting these all in 
writing on a parchment , and a replication to these should be caused to be 
made , upon an admission (of these) they do not deserve to giVe evidence 5 
at any time , if otherwise, these should be established by the defendant by 
means of proof ” 1 Admission,’ t e admission of the fault , ‘by means of 
proof,’ t e the implication is, other than witness evidence For, to that 
effect, the Same Author ‘ The fault alleged against the first (set of) wit- 
nesses if (allowed) to be established by other witnesses, there would be the 10 
fault of unsettledness owing to the possibility oE these also to be challenged 
by meins of others Thus the demonstration of a defect (in a witness) 
must not be (allowed to be) made in regard to a defect which is Obvious, 
as it would be prontless But, on the other hand such assignation of a 
fault should be made by the members of the Court alone , so says the Same j 5 
Author ‘ That which is well known to the members 
Page 84 * of the Court or that which is well established in the 
world either, such fault in the witnesses may be 
admitted by regard to the description of the defect, as it is not likelv to be 
proved (by evidence) ’ ‘ May be admitted,’ t e by the judges ‘ not 

likely to be proved,’ » e by the defendant for here on account of the well 
known character of the faults which have been alleged, their exclusion is 
established (by itself) 

W here, however, an allegation is made of a defect, ( which is ) not 
well known there, if that is not proved (by evidence ), the Same Author 
states a penalty “ If the defendant do not clearly establish (the defect), 
he should be made to pay a penalty the witnesses against whom the fault 
is proved, Bhould be excluded, as from them the privileges of the witnesses 
have been refuted ’ ‘Clearly, t e in such a manner as not establisning 
the fault of the witnesses , the import is that the witnesses against whom 30 
the fault has been established should be dropped, but not punished 

After the witnesses ha\e been dropped if the plaintiff does not 
contemplate other proof then he is (regarded as) defeated, and should be 
punished, so says the Same Author “When defeated, he should be 
compelled to pay (the amount 111 dispute) together with a penalty ' If 3 a 
the plaintiff does not contemplate another prooE in accor lance with the 
procedure stated in the Sls(ras whea placed before the witnesses and the 
members of the court , ‘does 091 contemj late’i e (resorting to) another mod? 
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o£ prtof The import is that if, however, he intends (to prove), then in the 
absence £>f human proof, success may be reached by resort to divine proof 
even To that effect BrhaspaU <l W hen a fault is alleged against a witness, 
the witnesses first cited should, be ( got declared as ) cleared K after the 
5 witnesses are cleared, thereafter with them one should try the cause ” 
‘With them’ t e with ( the evidence of ) the cleared witnesses By this it 
comes to be stated that the dispute about the defects in the proof should be 
decided during the course of the original trial, and not at ft time subsequent 
to the first suit, like ns a decision and a fresh trial, as a decision about a 
AO dispute regarding defects m the prooF, must be given m the same suit, as 
it is dependent upon the first trial, as also there is no different result, and 
also as there is no different proceeding For the Same Author 1 says “A 
party whose document or witnesses are impeached in a dispute, his cause 
will not succeed, so long as he does not remove the objections ' Vjfi« 
alsot ‘ So long as a dispute regarding all the witnesses arising m the course 
(of the trial) does not reach a decision, till that time one should drop 
the (evidence) first (adduced) In regard to the establishing of the defects 
of a witness whether by the defendant or by the plaintiff, there is -no need 
qf an accusation against the witness , for in that case, there would be a 
20 separate trial ” Therefore, it has been established that the decision about the 
defects an the proof must be made in the course of the original suit only, 

ThuS m the Smrhchandriki the Setting op of Witnesses 

The Testing of Witnesses — Sikihipankaha 

There Kityiyana “The lung having asked for evidence, should 
25 deliberate over it according to the principles of justice , the documents, 
according io the customary rules about documents, and the witnesses m 
accordance with the usage about the evidence of witnesses * * By the 
customary rules about w ltness evidence/ i e by all the characteristics oE 
witnfesses Here Brhaspati 1 ‘ Witnesses, who may be examined as also 

30 those basest of mankind who must be excluded I shall now mention these 
as stated in the S f Astras’ There, presently, He state** those who should 
be examined £ ‘ These witnesses should be those who are alwajs engaged 
in observing the performances prescribed in the S' rutis and the Smrtts, 
absolutely free from the feelings of covetousness and hatred of 
35 respectable parentage, irreproachable, and zealous in performing austerities, 
practising liberality, and exhibiting sympathy (with all living creatures) ” 
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Likewise, the Same Author 1 2 6 tates these -who should 

Page 85* be excluded ‘The mother’s father, the father’s 
brother also, the wife's brother, and the maternal 
uncle, the brother, a friend > the son m law, are inadmissible (as) witnesses 
in all (kinds of) dispute Also persons addicted to adultery, or to drinking 5 
gamesters ( rogues ), persons declared unfit 3 before, the insane, the 
suffering, violent persons, and unbelievers, cannot act as witnesses" 

Moreover, this statement of proper and improper witnesses is intended 
to exhibit the admissible and inadmissible witnesses as stated by Manu. 
Nirada and others , hence also has it been stated that ‘as mentioned in the 10 
S&stras’ Likewise, the Same Author states that witnesses may also be tested 
from their voice etc “ Those who often appear should be examined 
having regard to their voice, colour the internal working, and the like". 
Among these, those who are free from any temperamental bias should be 
eligible as real witnesses , those, moreover, who are affected by any i a 
temperamental bias should be known to be false witnesses 

Hence also Manu * ‘Of the infants, aged men and diseased persons, 
speaking falsely, the judge should consider their evidence untrustworthy, 
likewise of persons with disordered minds' ‘With disordered minds’, 1 e 
unsteady Vijhnu 4 * * also "By his altered looks, by his countenance chang 20 
ing colour, and by his random and irrelevant talk, one may know (him to 
be) a false witness ’ Narada 5 also One, however, who, feeling 4 
conscious of his own guilt, looks as if he was not well, moves from (one ) 
place to (another ) place and runs after every one ( 193), who walks 
irresolutely and without reason, and draws repeated sighs , who scratches 25 
the ground with bis feet, and who shakes hia arms and clothes ( 194 ) 
Whose countenance changes colour, whose forehead sweats, whose lips 
become dry, and who looks above and about him ( 195) Who as if he is 
in a hurry, unasked, talks too much such a person should be reoogmsed as 
a false witness, and the king should punish that sinful man severely ' 30 

YajSavalkya 7 also r ‘‘One who shifty from one place to another place licks his 
lips, whose forehead perspires whose countenance also changes colour (13), 
who haaa.atammenn" and incoherent speech., talks inconsistently and 

1 Ch VlL 29-30 

2 ifjmr Another reading is persona who c&lumm&to eeerybody (Jolly) 

3 Ch VIII 71 4 Ch. VIIL IB B B E Vol VII p 60 

5 Ch I 193-196 

6 — another reading Is weighed down by the 

conwionjne#* of hi* own guilt * 7 Book IL 13-15 




158 
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too much, who does not respond to the speech or gaze of others, and who, 
moreover, bites his lips (14) ; who exhibits by his own movements a 
perturbation of the mind, speech, body, and action, is declared to be 
defective and unfit to be a complainant or a witnesses (15)”. 

5 Thus if witnesses appear who are free from the defective signs, and 
also are endowed with the qualities for a (proper) witness, then one should 
come to a decision, with ( the help of ) these : and if they are otherwise, 
then by other means of proof. 

Thus ends the Testing of Witnesses. 


10 Now the Law as to charging the witnesses — Sakjhyanuyojanavidhil). 
There Mann 1 s “In the court room, in the presence of the plaintiff and 
the defendant, the Chief Judge should charge all the witnesses in the 
following manner, after kindly exhorting them’’. The meaning is that, 
according to the procedure hereafter to be stated, one should charge all the 
15 witnesses i. e. should make them prepared for stating facts. 

He 2 states the same procedure : “What you know to have been 
mutually transacted in this matter between these two men, before us declare all 
that in accordance with the truth; for you are witnesses in this cause (80). 
Evidence in accordance with what has actually been seen or heard, is 
20 admissible : a witness who speaks the truth in those (cases), neither loses 
spiritual merit, nor wealth (74). A witness who Bpeaks the truth in his 
evidence, gains (after death) the more excellent regions (of bliss), and 
here (below) unsurpassable fame ; such testimony is respected by Brahman 
(himself) (81). Or (as) a Brahmana is among men, or the Sun among th e 
25 luminous, or the head among all the organs, so truth is the best of all 
Dharmas (82). By truthfulness is a witness purified ; 

Page 8G* through truthfulness the religious merit increases ’ 
truth must, therefore, be spoken by witnesses of all the 
lamas (83). The man who, while giving evidence, a learned husbandman 
30 does not feel any doubt, Gods do not regard anj other ui3n m this world 
as superior to him”. ‘Or a Br&hm&na’ t-e. like a Br&bmana ; similarly in 
the expression, ‘or the head’, the word ‘or’ (tfd) should be taken as indicative 
of the standard of comparison- The meaning of the last verse is that the 
witness, while he is giving evidence, a learned witness does not entertain 
35 any doubt (about him ), the gods do not regard any other man in this 
world as superior to him. 

' i "Cb VIII. 79. ' 2~ Cb VIII. 80 t 7 4 , 81-83, 83- 
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Narada 1 also ‘ Troth is the greatest gift truth is the highest 
austerity, truth is the highest duty for the people so says the Sruti (214) 

The Gods are collecting truth, while men have been stated to be collecting 
falsehood In this very world does one obtain divine eminence whose 
mind is permanently fixed in tauth (215) There is no higher virtue than o 

veracity, nor a heavier crime than falsehood In regard to his duty as a 

witness therefore,, one must speak the truth alone (226) 

Vyaia also “For those appointed to give evidence the divinities 
await in heaven, and his ancestors also lie suspended out of fear lest he 
may state a falsehood By truthful statements they go high up, otherwise, io 
however, they go down therefore, truth should be stated by you in the 
presence of the members of the Court 

Manu 1 also “He who gives false evidence is bound fast by 
Varuna’s fetters helpless for one hundred births therefore a witness 
should speak the truth (82) The soul itself is the witness of the soul 15 

and the soul is the ultimate God of the soul despise not thine own 

soul, the supreme witness of men (84) The sinners indeed, think in their 
minds ‘no one whatever sees us , but the gods thoroughly observe them, 
as also the inner men in them (85) The sky, the earth the waters the 
heart the Moon, the Sun, the fire Yama, and the wind the night, gO 
the twilights, justice also, know the conduct of all corporal beings ( 86 ) 

'A hundred births t e as long as a hundred (of) births 

Narada also ‘ Kubera the Sun Yaruna Sakra Vaivasvata and the 
rest, as also the guardian deities of the world observe perpetually with 
divine vision The import is that therefore deception is not easy U lathy a 25 
also That witness who gives false evidence in this world undoubtedly he 
certainly carries the seven generations on both ( sides ) to the lowest place 
W 1 atever sin lies accumulated for seven births in the body, one who gives 
false testimony takes all that in entirety ’ Brhaspali also ‘A false member 
of the Court and a false witness, and a BrShmicide are stated to be equal 30 
(in sinfulness) a foeticide, and also a robber are not declared to be more 
Binful than these ’ Mann 3 also 'A witness who deposes in an assembly 
of the Aryas anything else than what he had seen or heard falls headlong 
into hell after death and also loses heaven * Vasishtha 4 also If 
thereafter he speaks falsehood he goes, when dead to bell with impunty 35 
all around to eat , and thereafter he goes into the lower species 
The meaning is that he goes to a hell which is full of impurity to eat 

1 Ch 1214-215 £ eti YIU 82 , 84-86 5 Cti VtlLW 4 Uh SApp 4 
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too much, who does not respond to the speech or gaze of others, and who, 
moreover, bites Ins lips (14) ; who exhibits by his own movements a 
perturbation of the mind, speech, body, and action, is declared to be 
defective and unfit to be a complainant or a witnesses (15)’’. 

5 Thus if witnesses appear who are free from the defective signs, and 
also are endowed with the qualities for a (proper) witness, then one should 
come to a decision, with ( the help of ) these : and if they are otherwise, 
then by other means of proof. 

Thus ends the Testing of Witnesses 


10 Now the Law as to charging the witnesses — Sikjhyanuyojanavidiu!) 
There Manu 1 : “In the court room, in the presence of the plaintiff and 
the defendant, the Chief Judge should charge all the witnesses in the 
following manner , after kindly exhorting them” The meaning is that, 
according to the procedure hereafter to be stated, one should charge all the 
15 witnesses t e. should make them prepared for stating facts 

He 2 states the same procedure "What you know to have been 
mutually transacted in this matter between these two men, before us declare all 
that m accordance with the truth, for you are witnesses in this cause (80) 
Evidence in accordance with wliat has actually been seen or heard, is 
20 admissible a witness who speaks the truth m those (cases), neither loses 
spiritual merit, nor wealth (74). A witness who speaks the truth in his 
evidence, gains (after death) the more excellent regions (of bliss), and 
here (below) unsurpassable fame , such testimony is respected by Brahman 
(himself) (81) Or (as) a Brfibinana is among men, or the Sun among til® 
25 luminous, or the head among all the organs, so truth is the best of all 
Dbarrnas (82). By truthfulness is a witness purified , 
Pace 8G* through truthfulness the religious merit increases 
truth must, therefore, be spoken by witnesses of all the 
lamas (83) The man who, while giving evidence, a learned husbandman 
30 does not feel any doubt, Gods do not i«gard anj other man in this world 
as superior to film" J Or a tfrdhmana-’wr file a tfrifitnam j simrfariy m 
the expression, ‘or the head’, the word ‘or* (ted) should be taken as indicative 
of the standard of comparison The meaning of the last verse is that the 
witness, while he is giving evidence, a learned witness does not entertain 
35 any doubt (about him ) the gods do not regard any other man in this 
world as superior to him 
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Lxceltence of truth 

Narad a 1 also * Troth w the greatest gift truth is the highest 
austerity, truth is the highest duty for the people , so says the Sruti (214) 

The Gods are collecting truth, while men have been stated to he collecting 
falsehood In this very world does one obtain divine eminence, whose 
mind is permanently fixed in ^ruth (215) There is no higher virtue than 5 
veracity, nor a heavier crime than falsehood In regard to his duty as a 
witness, therefore,, one must speak the truth alone (226) ’ 

Vyaia also “For those appointed to give evidence, the divinities 
await m heaven, and h» ancestors also he suspended out of fear lest he 
may state a falsehood By truthful statements they go high up, otherwise, io 
however, they go down, therefore, truth should be stated by you in the 
presence of the members of the Court* 

Manu J also “He who gives false evidence is bound fast bj 
Vuruna’s fetters helpless for one hundred births , therefore, a witness 
should speak the truth (82) The soul itself is the witness of the soul, 15 
and the soul is the ultimate God of the soul, despise not thine own 
soul, the supreme witness of men (84) The sinners indeed, think in their 
mtnds ‘no one whatever sees us’ , but the gods thoroughly observe them, 
as also the inner men in them (85) The sky, the earth, the waters the 
heart the Moon, the Sun, the fire Yams, and the wind, the night, 20 
the twilights, justice also, know the conduct of all corporal beings ( 86 )’ 

‘A hundred births' t e as long as a hundred (of) births 

Nirsda also “Kubera, the Sun, Varuna, bakra, Vaivasvata and the 
rest, as also the guardian deities of the world, observe perpetually with 
divine vision”. The import is that therefore deception is not easy Utatbya 25 
also ‘ That witness who gives false evidence in this world, undoubtedly he 
certainly carries the seven generations on both ( sides ) to the lowest place 
\\ hatever sin lies accumulated for seven births m the body, one who gives 
false testimony takes all that in entirety Brhaspati also ‘A false member 
of the Court and a false witness, and a Brihmicide are stated to be equal 30 
(m sinfulness) a fccticide, and also a robber are not declared to be more 
sinful than these” Mann 3 also “A witness who deposes in an assembly 
of the Aryas anything else tlian wliat he had seen or heard, falls headlong 
into hell after death, and also loses heaven * Vasishtha * also : 1 If 
thereafter, he speaks falsehood he goes, when dead, to hell with impurity 35 
all around to eat , and thereafter be goes into the lower species 1 
The meaning is, that he goes to a hell which is full of impurity to eat 
I th I 2 14-515 2 fch VIIL 82 j IMt 3 CO. VIII 75 ^Ph. 8~AppT 
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Katyayana also : “With his neck tightened round in the death noosd, 
intensely suffering from the hammering of the mace, the servants of Yarns* 
being enraged, carry him to a place full of thorns. Being tormented by the 
strokes of the multitude of sword blades, and the close embrace of the 
silk cotton tree, be goes to the terrible river overflowing with pus and 
blood.” ‘With his neck tightened in the death noose' j.e. with his nec^ 
tied round by black iron chains. 

Page $7* 

Narada 1 also • “And in the hells the fierce attendants of Yuma, 
endowed with great strength, will cut off thy tongue and strike constantly 
thee with swords (217) ; and having thrust you upon n pike while you are 
hopelessly wailing, they will lift yod up and fling you head downwards 
into the hhe of fire (318). Oppressed by the torture of the iron mechanisms 
and the like, and by hunger and thirst likewise, he is thrown oat into a 
terrible hell causing intense suffering”. 

Ufana also : “With the mouths dripping on account of an iron vulture 
being thrust into their mouths and eyrt, they fall in the densely dark hell 
bewildered by their sins”. Pilimaha also : “Rendered unconscious on 
account of the cutting off of the tonguo by the red hot prong at the end of 
the staff, the attendants compel him to fall into the most terrible hell”. 

VySsa also » “Witnesses who give falseevidence are fastened by the chains 
of Vanina, and stay for sixty thousand years in hell continuously; of these, 
upon the completion of a hundred years, one chain is released; and in course 
of time, after he is freed from the fetter, (be) is born in the lower species”. 

NSrada also : “For one Knlpa 2 would a false witness stay in the 
Atfcfa hell, as also those who deprive others of their wealth, and the kings 
who are irreligious, after having experienced for a long time the hell pangs 
Under intense sufferings, go in this world into the lower species such as 
vulture, crow, and the like”. 

Varies * also : “For ten years, a hog ; a hundred years, a donkey * 
and a dog for twelve years, and a vulture for twenty years ; in the 
species of worms, insects, gnats, for twenty years; while a deer, for ten 
\em; and thereafter he is born a human being. Of the human form which 
he gets, such a one becomes mute, and blind also • while poverty will be 

hi* for bi rths and births again and again”. 

^h. I- JIT. 
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Vyasa also f Afterwards is be born a human being en tirely abandoned 
by his kindred, hme, blind, deaf mute, a leper, naked, and oppressed by 
thirst, (always) hungry, he begs at the house of his enemy along with his 
wife , having realised the evil effects of a filsehood and appreciated the 
virtues of truth, it is always beneficial m this an 1 10 the next world there 5 
fore one should speak the truth ( when giv mg ev idence ) as a witness ’ 

The warning should be given in this manner and this only, and not 
with those compiled by othei men , since says Narada 1 “By ancient 
sacred texts, extolling the excellence of truth and denouncing the sinfulness 
of falsehood, he shall even inspire them with fear’ The meaning is that t 10 
the witnesses should be inspired by texts of the Rshis, containing comments 
in the form of statements of facts accompanied by a praise of these, and 
by means of texts piohibiting false statements closely connected with the 
un (voidable results of sin, and make it even terrible looking (for them) 

Thus in the Smrlichandrika the Law regarding Charging the Witnesses IS 


Now the Law as to Putting the Questions to witness Sakshyaprasnavidhih 
There Manu 5 * In the presence of the Gods and the Britimanas, 
either facing the North oi with their faces towards the East, m the forenoon 
being purified, one should ask the pure twice born to gi\e true evidence ’ 

Page 88* 20 

The word ‘twice born is indicative by implication, of persons 
appearing as witnesses as will appear from the adjectives used Hence als> 
Narada 1 “After liaving summoned the witnesses of tried integrity and 
conver«ant with the circumstances oE the case and having bound them 
hnnly by an oath lie should examine them each separately The meaning 2o 
is that by means of terror-inspiring oaths having bi Ought them over 
to be bound to truthfulness, should examine each 

These oatns also have been pointed out by him * “He should isk. a 
A ipra to swear by the truth, a lvsbatnya b\ bis conveymce and weapon* u 
Vaisya by the cow, e rains and gold, and a Siidra by all sorts of these sms 30 
The meaning is that by pointing out (the possibility of) the destruction of 
truth and the like desired objects the \ ipra and the like an l by 
pointing out the evil effects hereafter to be stated, the budrnf 

i X Cli -oo 3 CluVIII 87 3 th I I.** , 
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In regard to the a formation, howevei, a special i ule has been stated by 
Manu 1 ‘SpeaV, thus be should ask a Brabmana , ‘speak the truth’* 
a Kshatnya.’’ In this manner, moreover, the question should be 
understood to indicate that 'if you speak falsely, your ( merit arising 
5 from) truth mil perish’ In the case of the question to a Vaisya, 
however, there being no particular (form) stated in the Smrtis, he 
should be warned and restrained by an oath thus ‘If you speak falsely 
you will be deprived of your kine, grain, and gold’ 

In regard to the Sftdra, however, the method of affirmation has 
10 been set out at details by Mann 2 thus “Whatevei places are assigned 
by the sages to the slayer of a Br*ihmana, to the murderer of women 
and children, to him who betrays a friend, and to an ungrateful 
man, those shall be thy portion if thou speakest falsely (89) The 
reward of all meritorious deeds which thou, 0 good man, hast done 
15 since thy birth, shall become the share of the dogs if m thy speech 
thou departest from the truth (90) If thou thinkest 0 friend of 
virtue, with respect to thyself, ‘I am alone 1 , know that the Sage who 
witnesses all virtuous acts evei resides in the heart (91) If thou art not 
at variance with that divine Yama> the son of Vivasvat who dwells in 
20 thy heart, thou needest neither visit the Ganges, nor ( the land of ) the 
Kurus (92) Naked and shorn, tormented with hunger and thirst and 
deprived of sight, shall the man who gives false evidence go with a 
potsherd to beg food at the door of his enemy (93) Heidlong, m utter 
darkness, shall the sinful mac tumble into bell, who being interrogated m 
25 a judicial inquiry, answers when quesioned, falsely (94) That man who in 
a Court of justice gives an uutrue account of a transaction or asserts a fact 
of which he was not an eye-witness resembles a blind man who swallows 
fish with the bones (95) Learn now, 0 friend, Eioin an enumeiation in 
due order, how many relatives he destroys who gives false evidence in 
, Several particular cases (97) He kills five by a false testimony regarding 
small cattle , he kills ten by false testimony regaiding kine , he kills 
hundred by false evidence concerning hordes, and thousand by Ealse 
evidence concerning men (98) "By speaking Ta'Iselj in a cau«e regarding 
gold, he kills the born and the unborn , by a false evidence concerning 
* land he kills ever) thing Beware, therefore of false evidence concerning 
land (99) They declare false evidence concerning i\ iter, concerning sexual 
enjoyment with women* and concerning all gems produced in water, or 
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consisting of stones to ha equalh wickel as a liar concerning land (100) 
Marking well all the evils ninth are the results of false testimony, declare 
thou openly ever} thing as thou hast heard or seen’ ( 101 ) 'Kuru ’ 

J e the hnl calle l h.iirn ‘Openly’ i e with a pure heart 

Here, some hold that the three verses beginning with ‘Naked and 5 
thorn etc ’ should be taken out and included in the rules regarding the 
charging of a witness, and th it otherwise there would be a difficulty in 
arranging the connection , in tliat case it should be understood that 
after the expression ‘ fliou needest not visit the Kurus’ Ac., the verse 
commencing with ‘Hon may relatives etc’ should be recited 10 

This rule regarding the affirmation of a Sitdra should also be used 
in regaid to the twice-born who carry on a lower mode of life (even) 
m times of non-distress, as it is not possible to restrain them by light 
affirmation Therefore also *a} £ Mana 1 “Bnhmanas who tend cattle, who 
trade, who are mechanics actors, or singers mem d servants, or usurers, 15 
one should treat these like bhdras Those who have fallen off from their 
proper duties who subsist upon the food of others, and still aspire to have 
the status of the twice bom, one should treat them also as bftdras ” By 
saying 'aspire to have the status of the twice born’ the author points out 
that the mode of affirmation should be not like that of the twice born, ai 20 
c g in the case of Ambashthas etc but like that of a bftdra 
Thus end* the law as to the Affirmation of witnesses 

Pagf 89 • 

Now the law as to the Recording of witness evidence — SaakbyawidaTidbilj 
There Katyayana ‘Witnesses should give their evidence while 
inside the Court premises, and not anywhere else This rule is 25 
applicable to all witness evidence otherwise than m regard to 
immovable propertj Otherwise , 1 e tlian at the immovable 

property , for, to that effect saj s the Same author “Depositions should 
be taken down near the subject matter in dispute, and in some cases 
even in places other than these two, this is the rule in regard to disputes SO 
about quadrupeds, and also immovables also ” 4 Of these two,’ 

1 e^ at the aforesaid two places , the meaning is that ‘ even without these 
two places’ , *on occasions’, 1. e in disputes about murder may be given 
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To tlul effect, tilt Same author “If it be n trial regarding the 
destruction of hung beings, witness evidence maj be taken near the 
dead bod) , but in its absence, of any mark but avliui it is otherwise, the 
witness should not be made to depose at all' ‘Of the mark', such as of 
£ a Jtorn «£c 

^ Vasishtha states thtf mode of recording \vitue«s cwdence “Sitting on 
tin. ground with his f ice turned towards the Hast and dul) affirmed b\ 
oaths appropriate to him, touching gold cow dtittg, and tin. dirt la grass, 
one should speak the truth ’ Brbaspah 1 nisi “After ktepmg off the shoes 
10 and the upper garment he should raise up Ins light hand, and after 
liiung taken up gold, cow dung, and the ilnrlha griss he should speak 
tile truth ” ‘liaise the right hand , i e the meaning is that he should 
pHcc his co\ ermg cloth in a position like the sacred thread, to the right 
direction 

15 ‘He should speak the truth*, to this Mans’ states an exception 

on some occasions “ Whenever the death of a &idra, of a \ais)a, of a 
Kshatriya, or of a Brlhmana, would be caused by a statement (of the truth), 
a falsehood may be deposed to for indeed that is preferable to death * 
Brhaspa.il also ‘ Where a Brlhmana has betn guilt) of a first offence, or 
20 has been oppressed b) ad\ ersity, or is abont to be killed by warriors or the 
like, one may give him protection even b) speaking a falsehood ’ Heie, 
b) the use oF the word “api ' ‘even , it appears that it is intended to indicate 
that by speaking untruth some sin is incurred Hence also Yijnavalkj'a 3 
states a penance 1 Where one of the four orders aie likely to snffei capital 
05 punishment, there the witness may speak an untruth for purification 
from tint sin a special oblation of rice known ns the Sirasiala should lie 
presented by the twice born ** Manu 4 also ‘Such witnesses must offer 
Slrasvata oblations of boiled rice which are sacred to the Goddess of speech, 
performing the best penance in order to expiate for the guilt of falsehood Or 
30 such witness mi) offer in accordance with the rules clarified buttei in fire 
reel tin" the Kftsbmilndi Itks, or a Rk sacrel to \ aruna viz Udityam &,c 
or with three ]«ks addressed to the watei deity ’ Vishnu 5 also ‘ For the 
purification, of that, the twice born should offer oblations into the fire with 
the Khshmatuh Rks A Sftdra, morevei , should offer a mouthful for 
35 a da) to ten cows * 

1 Ch VII 23 2 Oh VIII 104 3 Book II 83 
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As for what has been stated by Gautama \ nr ‘ Xo sin is incurred 
hy gmng false evidence in case bis life depends thereon', as also what 
lias been stated by Vym 1 2 3 * “ What is said in jest, does no harm or to 

women always, or at the time of a marriage, or when liFe is in danger, or 
when the entire property is bemg robbed , falsehoods on these five ® 
occasions are unless ’ , of these two texts the meaning is this The 
aggravated character of offences stated in the texts commencing with 
particularly m regard to ‘the witness etc’, that does not applv here, 
otherwise it does apply 
?AGF 90* 

To that effect is Gautama 5 “Witnesses shall not speak otherwise 10 
than when together, nor when they are not asked and if when asked 
the) do not depose, they will be guilty of a crime " B\ the use of the 
word, ‘and', Cha it appears that an addition is implied, Mr ‘if they speak 
falsely', as lias been stated by the commentator The prohibition as regards 
speaking outside the company has application only where witnesses 15 
are cited collect!* ely, and not always bmee says Vaiuhtha' “\\ hat has 
been seen by persons collectively, should certainly be deposed to in the 
same manner Where an affair has been transacted separately, that may 
be deposed to separately by each Also where a matter lias been known 
by the witnesses at different periods, in such a case each one should be 20 
separately examined , the law has thus been proclaimed 

Here ends tiie Rule as regards the Testimony of witnesses 


Now «omc texts regarding the deposition of the witnesses. 

Then Katyayana “\\ liatever has l»een stated naturally l»\ the 
witne«se« she aid be accepted as made. Free from any blemish, whin once 05 
witnesses hate deposed they shoal l not be questioned again an I a am |,\ 
the hiug ftlxnu * ‘ \\ hat witnesses declare quite naturally , tl at rm»t 

lie recencd at trials bmcc what they speak differently is worthier for 
the ends of justice ’ 
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Narada 1 also explains the meimng of ‘worthless’ liere m regard 
to causes which lia\e been indicated, autuesses Ime aimed for "mug 
testimony, and a witness does not make a consistent statement with 
reference to the question undei notice, his testimony is as good as 
5 migi\en ' ‘Upon having arrived for gn mg testimony ’ t e at the time of 
giving testimou) , a consistent statement’ * f , m accordance with the state- 
ment, in short, A\hat he Avas asked B) this it lias come to be stated that 
a statement which supports anj thing unasked is useless To that effect 
the Same Author 2 says “Where witnesses depose as to a sum which is 
10 too low or too high, that also should he known to be no eudence , this 
is the rule as to witnesses ” ‘Where t e in regard to disputes of almost 
permanent 3 charactei such as relating to debts etc To that effect is 
Katyayana ‘ In ^disputes about recovery of debts and the like, which are 
of a permanent character, if witnesses depose to more, or less, than the 
15 amount declared, the claim does not become established ’ 

If the testimony of witnesses which is invoked as a means of 
establishing the matter under affirmation be le«s or more, then it is certatnly 
liable to cieate suspicion, the meaning is, t^at it w ill not be accepted as proof 
(even) fora portion of the point aftumed 1 rom tins text itself it should 
20 be understood that if the depositions of witnesses who are called m support 
of a portion of the matter under affirmation fall below or exceed the point, 
they would be equally regarded as non eudence , as it has been generally 
stated that the point at issue does not become established 

In regard however, to matters which are of an impermanent character, 
25 the pomt at issue certainly becomes established , so says the Same 
Author “Even ivhen witnesses depose to a portion only of the matter to 
be established m charges of adultery, heinous offence, theft, the whole of 
the matter that is alleged may be held to be proved ” As for what has 
been observed by the Same Author “Where, however, the testimony of 
30 witnesses happens to be less or more, in such a case it should be omitted , 
there the witness shall not be punished , but if a w itness does not depose he 
awaits -a gienaltv’ ,, that has a reference to matters of a permanent character 
Thus if the depositions of witnesses are inconsistent in regard to 
a portion set out in the dispute, then that also is useless , so says the Same 
35 Author Where the testimony of a witness is inconsistent with the region, 
the period, the amount, its quantity, form, kind, and the age, such 

depo sitions, the learned regard as not given.” 
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Narada 1 also . 4< If the witness evidence differs mutually as to place, 
time, age, matter, quantity, share, and species, such testimony is 
worthless likewise ” 

Page 91* 

Thus it should be construed, that in matters of a permanent character, 
such as the recovery of debts etc., the witness testimony which is neither 5 
less nor more, and is in support of the point at issue, is good evidence, 
and not any other Hence also Vyasa * If what is deposed to is not 
proportionately less as regards time, form, age, amount, and the specie* 
then the point at issue may be regarded as established " Brhaspali 2 also 
“Where the point under affirmation has been entirely conoborated by 10 
witnesses, that party shall be declared to be successful , but if otherwise, 
the point at issue would not be regarded as concluded ” ‘Corroborated 
i.e as correct 

To that effect also Yainavalkya 3 " The party whose witnesses 

depose to the truth and (the allegations m ) the plaint, shall become 15 
successful , (and) the one whose witnesses speak falsehood, sure will be his 
defeat ” The meaning is that the disputant i e either the plaintiff or 
the defendent, all of whose witnesses depose truly in support of the 
matter affiimed by him 

The one, however, some of whose witnesses depose truly, and 20 
the others falsely, for such a one states Manu 4 Oil a conflict 
among the witnesses, the King shall accept (as good) the evidence of 
the majority , if the witnesses aie equal in number, that of those who are 
distinguished by good qualities in case of a hfference as to qualities the 
best among the twice born Narada 5 also ‘ Where theie is a conflict 25 
among the witnesses, the statements of the majority are decisive , when 
the number is equal, those who are pure should be accepted and if the 
number of these be equal, the evidence of those vrt o have stronger 
memory Where, however, an equal numbei of witn esses possessed of a 
good memory is found on both sides to a dispute, in such a case on 30 
account of the settled nature of the law of evidence the entire testimony 
should be turned down ’ The use of the word ‘ pure ’ is mdicatn e, by 
implication, of those who are possessed of the qualities of a householder’s 
order, and the like Hence aho Yajnavalkya 6 4 In the case of i 
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A witness tiechmng to give eitilence 


disagreement, tbe testimony of the majority prevails , similarly, if the 
witnesses are equally divided, the evidence of the virtuous, if, however, the 
virtuous disagree, the evidence of those who are most virtuous should be 
accepted ” In tills connection Brhaspati “ When there is a doubt as 
5 regards a document or the testimony oE witnesses, and an inference is also 
of a doubtful conclusion, m such a case, the ordeal is the determinant ' 

Thus in the Smrhcbandnka texts on the testimony of witnesses 

Now some Olber texts relating to witnesses 

There Yajilavalkya 1 ‘ One who does not (otfei to) give evidence as 
10 a witness though positively knowing (the facts oE the case), that basest of 
human beings is equal to a false witness in point of sms and (liability to) 
punishment ’ The meaning is, that the man who though having 
knowledge in fact of the point in dispute, (yet) through wickedness, does not 
agree to give evidence such a one is to be regarded as sinful equally with 
15 a false witness and punishable too Narada 2 also “ After having 
previously communicated to others, one who refuses to give evidence, such 
a one deserves to be heavily punished, for indeed he is more criminal than 
a false witness even ” The meaning is that, one who when first having 
agreed to be a witness, afterwards when cited Bays at the time fixed for 
20 the appearance of the witnesses, that he would not be a witness, such a one 
should be heavily punished Brhaspati 3 also ‘ If a witness who, 
when summoned not being ill does not make lus appearance, such a 
one should be nude to pay the debt and a fine aftei the lapse of three 
fortnights ’’ Vasuhtba also * ‘ A person who was never cited as a witness, 
,, n01 summoned, nor asked, or one who declares a fact to be untrue, such 

bisest of mankind should be punished ’ Kityiysna also ‘If deposing 
everything even when not asked or not reply ing to what they are asked, 
the witnesses should be placed under arrest censured and punished 
according to law In the case of abuse, and m the 
d0 Paoi case ot deceit, they should be made to pay 

three hundred as the penalty , in disputes regarding 
debts etc thev should be punished with the amount, ns well as be 
made to pay the debt ” ‘Amount* t e the amount of the penalty By 
35 the use of the pronoun ‘ these * are contemplated only those who do not 
gi\e a reply to fl question as these are immediately m the context Hence 
also the Same Author says “ If a person who has witnessed a transaction* 
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does not give evidence as a witness, he shall hear an equal amount of 
penalty and (also) the amount of die debt m disputes other than these 
he desert es the penalty of three hundred ’ 

‘ Other than these ' t e other than those relating to debts etc lo 
that effect Manu 1 * If a man w ho without being ill does not give 5 

evidence 111 cases of loans and the like within three fortnights, he ibaU 
become responsible for the entire debt and pa) a tenth part of the whole 
(as a fine) * \\ lthout being ill ’ 1 e is well ‘ tint debt * t e the sub- 
ject matter of the dispute which was to be pro\ed by the witness ‘The 
whole of it ’ t e together with interest Shall pa) 1 e will be compelled jq 
to pay Moreover Yajgavalkya 2 also A person however, not giving 
evidence should lie made to pa) befoie the Iving the entire debt with 
the addition of a tenth part as a charge thereto on the forty sixth day ’* 

By the expression ‘addition of tenth’ is expressed a -j^th portion Such 
an amount, moreover, should be recovered by the king as a penalty, it has 15 
been so explained by the commentator" 

Here the import of the former text being that nothing should be paid 
by the debtor and that tint amount itself which is to be paid a witness 
not giving evidence should be compelled to pa) if follows as of course 
that the amount paid by a witness himself not giv mg ev idence should not 20 
be recovered from tl e debtor, as it liad to be paid l>\ him owing to his own 
fault From the expression on the IGth h) it ippears that if he 
speaks before that period he shoul 1 not lie compiled to |>ay 

Hence also Kstyayana ‘ \\ hen witnesses ar 101 properly m j»osies 
sion of facts time should be given to them where the witness evidence 25 
is ambiguous the) slioull be asked immedntelv to speak plainly Thus 
therefore, what has been stated by the Same writer viz ‘No time should 
be allow ed b) the king to be lost m making the witnesses depose A sen 
ous defect might ansc on account of time m the form of miscarriage of 
justice,” tint should be understood to Ime a reference to a witness 30 
who«e testmioii) is clear as the rule as to giving of time is in regard to 
ambiguous ev idence 


A witness moreover, who after being asked sworn in, and after the 
question was { ut to him at the time of the trnl being infatuated, or blind 
ed by the influence of pasuon or hatred denies to giv e his ow n ev idence by 
saying that he wonld not be a witness for such a one YajSaralkya 3 states * 
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170 For giving false evidence 

a penalty : “ He who having been called upon, sworn in to give evidence) 
conceals it from others under the influence of passion, such a one should 
i be made to pay an eight-fold fine, a Br&hmana, however, should be banished 1 
The context here 19 ( of that ) In the dispute Therefore the sense 
5 to be inferred is that eight times the amount which would be the penalty 
upon a defeat 111 the dispute should be compelled to be paid by him Tb 9 
meaning of the expression ‘should be banished’ is tint, depriving 1 him of 
everything, pulling down his house, or externmg him from his own nation 
Here however, by its association with the enhanced penalty, the meaning 
10 to be inferred is in the form of a banishment from Ins own country 

Katyayana, however, sajs that witnesses who having once given 
evidence, again give false evidence should be punished 1 Witnesses who 
having first given evidence depose afterwards contrary to that, should he 
fined, since they are guilty of giving false evidence” Gautama 1 ) 
15 however, says that a witness giving false evidence for the fust tune even, 
should be censured and punished also * A witness must be reprimanded 
and punished for speaking an untruth ” YajSavalkya 3 , however, states a 
special penalty for these kinds of witnesses “Separately each should be 
punished, the suborner as well as the false witnesses, with a fine double 
20 the amount in dispute A Brlhmam, it lias been laid down, should be 
banished” Those who prepare false evidence are suborners 1 e m short 
who give false evidence These should each be separately punished b) the 
lung The meaning is that they should be made to pay twice the amount 
which is incurred upon a defeat in the dispute 
25 Although it is generally stated that a Brtlimana should be banished 

still where double the amount of penalty is given 111 the case of Kskatn} as 
in small amounts, there the punishment for the Brilhmana would be 
in the form of the banishment depriving him of everything Where, 
however the punishment to the Kshatriyas is not in small amounts, there 
30 the punishment for the Bruhmana would be in the form of his house being 
demolished, where again the amount m the case of 
Page 93 * Kshatriyas is too large, there it should be understood tliat 
the punishment for the Bruhmana would be m the form of 
his betn" exiled from his country. Because the rule is that the imposition of 
penalty depends relatively upon the comparative magnitude of the offence 
Therefore also a variety of punishments has been laid down by 
Msna * by a discriminating regard for the offences involving an element 
TTSwwr F“oLxiII 23 3 Book II 81 4 Ch. VIIL a 18-122" 
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of untruth “Evidence which has been given from covetousness, infatuity, 
fear, friendship lust, anger, and likewise from ignorance, or childishness, 
is declared to be invalid Of these any one who gives false evidence out 
of any of these emotions, for such a one, I will declare Punishments in due 
order. IE out of covetousness they shall be fined one thouand , if out of 5 
infatuation, in the lowest amercement , while if through fear, the four 
middling amercements shall be paid as fine, and if through friendship, five 
times the amount of the first i. e the lowest amercement If through lust, 
ten times the lowest ( amercement ), if through anger, three times the next 
( i £ the middle), l£ through ignorince, full two hundred, if through 10 
childishness one hundred These the wise men have declared to be the 
punishments foi giving false evidence ’ ‘Covetousness’ i e solely devoted 
to money , 'infatuation' i e want of proper appreciation of the sense of the 
question, fear ’ t e apprehension of in evil likely to accrue, ‘friendship’ 
t e excessive attachment, Inst’ * c desire for amorous enjoyment, ‘anger’ 15 
i e intolerance, ignorance i e a wrong conception even at the very time 
of the actual sight or hearing , ‘childishness’ * e non-acquisition of 
steadiness of intellect 

Here in the case of false evidence given through covetousness, 
fear, friendship, the highest amercement has b»en declared by a 20 
variation in language by regard to parity of offence, while a falsehood 
deliberately made involves greater criminal I Lability and therefore one and 
a half times of the highest amercement has been stated while when on 
account of anger, the criminal responsibility being still higher, three times 
the highest amercement has been stated In the case of infatuatton, 25 
however, the criminality being smaller, the lowest amercement has been 
declared, while in the ca«e of ignorance the criminal liability being still 
less, a couple of hundred ItlnMpanas have been stated In the case of 
childishness, morev er, it should be borne in mind that the criminality 
being still less than the lowest, half of it has been stated Moreover, tins <5Q 
rule of variation in punishments should be understood to be applicable 
e\en m the case of a Bnlimam perjurer as the rule as stated in the 
Smrti 1 » ’These are declared to be in the case of false evidence has been 
stated without anj particubnsation 

Members of the three turwi* howev er, who give fa!«e evidence, a just 35 
king should entirelj banish after inflicting punishment, while a Bruhrmna 
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Consequences of sending a witness 173 

“ No one should converse m secret with a witness summoned Dy his 
adversary, neithei should he try to estrange the latter 
Page 94* from the cause of his opponent by other means The 
party to such a practice as this is regarded as Heena *» 

The import is that the king should punish with the penalty of a Heena 5 
litigant, one who conducts himself in such a manner 

In this manner having inflicted a penalty upon a false witness and one 
citing him, the decision which was reached by reliance upon the evidence of 
the false witness should be cancelled To that effect Mann 1 also In which- 
ever dispute false evidence has been given, one should re\ erse the decision 10 
in all those cases, and whatevei may have b a en done should be undone ’ 

In which cause will it be regaided that false evidence has been given ? 
Anticipating this question says Yajnavalkya 2 “ Even after evidence has 

been given by witnesses in the matter under consideration if more 
qualified witnesses, or double (than those first examined) depose otherwise, 15 
the first witnesses become false The meaning of this where many 
witnesses, some near and others not near, have been cited there, taking into 
consideration the difficulty of bringing in the witnesses who are not near* 
and having decided that the evidence of the witnesses nearby was enough, 
a decision has been gt\en with (a reliance upon) their evidence, such a 20 
disputant is regarded as defeated , an 1 thinking that that defeat was con 
nected with false evidence, the plaintiff again arranges to bring the witnesses 
who were not near, but who were of better quality than those who are near 
or twice the number of witnesses who were near (bat) are declared false 

Kalyayana also Where however, a matter in dispute has been 25 
established by means of witnesses and the other party proves that matter 
to be otherwise by means oF a greater number of witnesses or witnesses of 
good family, then the first set of witnesses become false The meaning 
of this When the witnesses cited by the plaintiff who have deposed m 
support of the case of the plaintiff, then if the defendant causes evidence 30 
to be given by witnesses who are superior in number or in quality, then 
th* J.ff. % w/a’avjwi ihaJA hvt a*) tala* 

Indeed, how can in one suit be the possibility of 
Av Objlctiov witnesses for the plaintiff and the defen lant» as 

there is u prohibition an ler the lest 3 never 55 
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he should simply banish ” In this text for false evidence by a Bnhmana a 
special rule hating been hid down, wlnt is the particular point ( intended 
to be) stated lieie ? It will not be proper to say that in the case of 
E>hatnyas and others, banishment after indicting punishment, while in 
$ the case of a Bnhmana banishment only Because the punishment of 
banishment hating been laid down by Yajaavalkya for a Brihmana even 
for one act of false etidence there is no occasion for an enhanced punish 
ment upon a repetition Theiefoie what has been sud by some namely 
that the word ‘tiC ‘however , is intende 1 to exclude a monetary penalty m 
10 the case of a Bnhmana, stands refuted 

It may be asked, how then ( can it be stated that ) that a speciaj 
punishment has been stated in the case of a Brahmana ? The answer is 
here by the expression ‘ entire banishment, are expressed the punishments 
of cutting off of the tooth gums, cutting off the tongue, and death also, 
15 while by the word ‘banishment the deprivation of entire property’ and the 
like Theiefore, a paittculai rule has come to be stated m the context of 
the expression ‘ having inflicted a punishment,’ while the distinction 
between absolute banishment and simple banishment and the like, as also 
the cutting off of the tooth gums the deprivation of the entire property! 
20 and the like should be contexted by regard to the subject matter of the 
perjury, and also by legard to the repetition of the offence In the case of 
a perjury committed without any special motive an 1 committed also for 
the first time, the punishment should be ns laid down by Yajaavalkya , in 
other cases that laid down by Mann It should be so construe 1 
25 As to what has been stated by Vijhnn viz , “ persons giving false 

evidence should be depnv ed of their entire property, * that has been 
interpreted by some as haviu e a reference to a falsehood regarding land or 
referring to low castes such as the Sftdra and the like 

The use of the expression ‘a f dse witness ’ is intended as indicative of 
30 such ax>ne even Hence aho Kafyayana The party by whom false 
witnesses have been «et up out of covetousness for ( the fruit of ) the 
litigation the king should confiscate all the property of such a one and 
should banish him from the pi ice ‘Banish from the place i < completely 
banish from his own country 

35 The party, moreover who Ins attempted to seduce cite 1 witnesses for 
a false testimony, sucli a one is regarded as Heena, so siys NaraJa * 
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Consequences of sending a witness 173 

“ No one should converse in secret with a witness summoned Dy his 
adversary, neither should he try to estrange the latter 
Page 94* from the cause of his opponent by other means The 
party to such a practice as this is regarded as ITeena ' 

The import is that the king should punish with the penalty of a Heena 5 
litigant, one who conducts himself in such a manner 

In this manner having inflicted a penalty upon a false witness and one 
citing him, the decision which was reached by reliance upon the evidence of 
the false witness should be cancelled To that effect Mann 1 also ‘ In which- 
ever dispute false evidence has been given, one should reverse the decision 10 
in all those cases, and whatever may have b°en done should be undone 

In which cause will it be regat ded that false evidence has been given ? 
Anticipating this question says Yajnavalkya 2 “ Even after evidence has 

been given by witnesses m the matter under consideration if more 
qualified witnesses, or double (than those first examined) depose otherwise, 15 
the first witnesses become false The meaning of this where many 
witnesses, some near and others not near, have been cited there, taking into 
consideration the difficulty of bringing in the witnesses who are not near* 
and having decided that the evidence of the witnesses nearby was enough, 
a decision has been given with (a reliance upon) their evidence, such a 20 
disputant is regarded as defeated , an 1 thinking that that defeat was con 
nected with false evidence the plaintiff again arranges to bring the witnesses 
who were not near, but who were ot better quality than those who are near 
or twice the number of witnesses who were near (but) are declared false 

Katyayana also Where however a matter in dispute has been 25 

established by means of witnesses and the othei party proves that matter 
to be otherwise by means of a greater number of witnesses or witnesses of 
good family, then the first set of witnesses become filse The meaning 
of this When the witnesses cited by the plaintiff who have deposed 1 1 
support of the case of the plaintiff, then if the defendant causes evidence 30 
to be given by witnesses who are supenoi in number or in quality, then 
jJas'M'JL *b vt’Avwsww. ■skfiJA a*) Safe* 

Indeed how can in one suit be the possibility of 
An Objection witnesses for the plaintiff and the defendant* as 

there is i prohibition under the lexi 3 ‘never 35 
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When a angle witness tnay be admitted 


in one suit shall the burden of proof lie on two litigants’’. ( The 
answer is ) *3 es, 5 and it is therefore that the text “ Where 
howevei has been established ” has been made to ha\e a reference to a 
re bearing Therefore there is no contradiction anywhere 
o In regard to a single witness says Mann 1 “ In regard to the evidence 

of a witness, however, the witness to whom within seven days after he has 
given evidence, happens a (misfortune) through sickness, fear, or the 
death of relative, such a one shall be made to pa} the debt and the 
fine ” The meaning is that the test of the evidence of one witness should 
10 be made by the occurrence of difficulties from unseen causes within a week 
This test, moreover, should be made only m the case of witnesses 
such as a messenger, and the like, and not, moreover of one possessed 
oE qualities, or of the lung, or the Presiding Officei of the Court > 
for there is an impossibility in such cases of an untruth even in 
15 the case of one Hence also Vyasa ** Under the influence of a 

jewel, or a charm, or oE medication, or when administered with- 
out proper attention, even an ordeal may not respond well ; but 
nevei a witness who is endowed with good qualities ’ Hence also an 
exception has been made by Brhaspali 2 111 the case of a messenger and 
20 the like witnesses, as also in the case of the King and the chief judge 
“A messenger witness one who bears the time indicator, as also one who 
has arrived 111 the middle of the transiction, shall makegood evidence even 
though one , so also the king and the chief judge likewise ” ‘ One who 
bears the time indicator ’ i e the accountant Others have been indicated 
25 by Katyayana "If a person who was taken in confidence at the time when 
the deposit was made, as also a messenger witness when sent by ft litigant, 
may be uhnitted as a good witness even though one ’’ 

Tims in the Smrhchandrika— Texts relating to Witnesses 


Page 9o* 

Now cases of Inference without witness — Asakshi pratyayab 
There Narada 3 ‘However six different kinds of proceedings have 
been indicated in which witnesses are not require 1 In the case of these, the 
only indications (of the crime committed) are substituted for the evidence 
of witnesses in these cases by the leirned’ The meinmg is that, 
in the case of disputes such is for incendiarism or the like, the sign of a 
burning faggot m the hand performs the function of witnesses 
J ChTviII 108 2 ca VIL It J ou 
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To that effect says the Same Aulbor 1 . ‘ One cauying a burning faggot 
in his hand may be known to be *m incendiary, also one apprehended with 
a weapon in his band (may be known) to be a murderer, and m the case of 
a man { and a woman) apprehended together while seizing one another by 
the hair, the man may be taken to be an adulterei w ith the wife of another 5 
One having a hachet in his hand and moving about m the vicinity may be 
a destroyer of embankments Likewise one having an axe m his hand is 
•declared a forest cutter Trom the signs which are apparent, a man may 
be know n to have committed an assault. All these ai e the cases where 
a conclusion may be drawn without the evidence of witnesses, but m the 10 
case of violence a careful investigation is advisable * ‘From the signs 
which are apparent such as fresh nail marks and the like ' Conclusion 
without the (evidence of) witnesses t e even without the help of witnesses, 
by mere signs only doubts may be dispelled ‘In the cise of violence', t e 
in the case of assault 15 

For the purpose oE discriminating marks artificially caused a 
careful investigation should be made , for the Same Author 1 says 
‘ Some one might make marks upon his person through liatred and 
cause injury to another In such cases it is necessary to resort to 
inductiv e reasoning, ( ascertaining ) the motive and the fact of the matter 20 
and their inter relations ’ ‘ In such cases ’ i e in the case of an assault 

Indeed it may be Btated that this text 3 is meaningless ‘The 
firmament has the appearance of a flat surface and the 
An Objection fire fly looks like fire Yet there is no surface in the 

sky, nor fire in the fire fly Therefore, even though 25 
a thing should have happened before one’s own eyes it is proper to 
investigate the matter One who does not deliver Ins opinion till he has 
investigated the matter will not swerve from justice’ For in the above 
text the Same Author 3 has laid down the rule of investigation m all cases 
(even) where one has a burning faggot m his hand The anwer is ‘yes’, jq 
that is so, but even there an investigation is prescribed for laying down 
the rule about the remedy Thus there is no fault 

In the same manner a dispute about a theft also may m some cases be 
regarded as capable of conclusion without evidence of witnesses To that 

t Ch I 173-175 Thera is an omission of one verse entirely 10 th e print 
Uere read the following terse between line 7 and 8th line 
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Cases in tiktch this nwy be done 

effect ^ankha and Likhita “From the mutuil sport in the form of catchholdmg 
in a each other s hair the offtnce of idultery with another’s wife, one with a 
bnrnmg faggot m his hand an incendiary, one having a weapon in Ins hand, 
a murderer , ind one with the stolen property in his hand, a thief (may b e 
5 known) 'Stolen propeity t e the mark of a portion of stolen property 
E\en here an investigation should be made, as Narada 1 has stated 4 One 
who has never committed robbery may be charged as a robber, and an actual 
robber on the otliei hand nny be acquitted of the charge of robbery , (for) 
though not a thief Mtn lav ya was declared to be a thief at law Therefore 
jO the import is that investigation is necessary Hence also Brhaspali “Where 
in the case of a document, or after examination of witnesses a doubt is 
created and an inference is confused, in such a case divine evidence is 
the puigative” Inference i e inferential reasoning e g from the burning 
faggot m the hand and the like As Vyasa Ins stated that ‘the wise regarl 
J 5 inference as based on motive and logical reasoning 
Thus ends the topic of Inference without witnesses 


Thus ends the Chapter of Witnesses 

Now the Consideration abont Ordeals-Divya Nirupanam 
There Pitamaha /‘In whichever dispute, however, where there is no 
20 possibility of witnesses ( being available ) and in ( the case of ) heinons 
offences particularly the ]ud 0 e should cause ordeals to be administered ’ 
The use of the word ‘witnesses is by an extended application indicative 
of human evidence Hence also YajBaralkya 1 ‘ Evidence has been decla 

red to consist of documents, possession, and witnesses, if none of these be 
25 available an> one of the ordeals lias been declared ’ The expression, ‘if 
none of these be available , is intended to include, by implication, the absence 
of argument (5 utit) also Hence also Narada 5 “If arguments also are of 
no avail then one should decide b) (a resort to) ordeals 
Paof 96* only, such as by (the ordeal of) fire, water meritorious 
acts and the like by a regard to the matter in issue, the 
season and the capacity( o£ the persons ) 

‘By a regard to the matter * in issue i e the meaning is that appro 
priate to the smallness or greatness of the point to be established To that 
effect also Vjaia “Appropriate to the matter in issue have been stated to 
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be the (ordeals of) truth, balance etc ” There, the ( ordeals of ) truth 
etc are in proportion to the smallness of the matter m issue, so says 
Brhaspali 1 -'"‘Truth vehicle, weapons, cow, seed and gold also the feet of 
the Gods or of the Br ihmanas, as also the heads of the sons and the wife y 
these, however, have been declared to be the ( s object o f ) oaths easy to be 5 
taken in small matters.” 

‘In small matters’, this is intended as indicative of establishing 
a small injury also. Hence also has been generally stated by 
Narad a 2 “Truth, vehicle weapons, cow, seed, and gold also, the 
venerable feet of the gods and ancestors charitable donations, and JO 
meritorious deeds also (by) these have been declared to be the oaths 
in small matters’ ‘In small matters’ i e in trifiing offences 
‘And meritorious deeds also’ in this expression, by the word also’, cha y 
other oaths also, well known to the people are incorporated Hence also 
Ijankha and Likhila “( By ) the charttable endowments known as /Va 3 and 15 
Purla and othei ( kinds oF ) oaths also should be caused ( to be taken ) 

As to what h is been stated by Narada “In a great cause, an ordeal 
has been stated to be for men engaged in the dispute ’ as also what has been 
stated by Pilamaha ‘ In (the case of) a serious offence the Lord of the Earth 
should compel ordeils to be administered , that has a reference to the 20 
balance and similar ordeals as says Yajnavaikya * “The balance, the fire, 
the water, the poison, and the Ivosa are the ordeals (prescribed) here for 
exoneration (from an accusation) these are ( to be resorted to ) m charges 
of serious offences, when a plaintiff has ( agreed ) to abide by the result 
( of the ordeal )” By the word ‘fire’, are indicated, a heated iron ball U 25 
heated coin, as also a heated (plough head), as it has been generally stated 
Therefore u\ the case of a heated com or plough head in case of an 
accusation of a serious offence the condition should be understood to be 
‘when the plaintiff has (agreed) to abide by the result ’ 'S tr<haLam, result’ 

1 e the penalty attached as a cousequence to a defeat in a dispute It is ^ 
the head or first position in the trial , as it occupies that position it is 
( allied ) S ir hakaUha, ‘placed at the head This is what is (intended to 
be) stated Not that in all kinds of accusations of serious offences, occur 
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the ordeals of baltnce or the like; but that in those cases only wher e, with 
the object of substantiating the solidity of his charge, the prosecutor of 
his own accord undertakes to pay the penalty either bodily or pecuniarily 
for a defeated party in cases of serious accusations, by saying "In case this 
5 man succeeds, I (agree to) be punished in such a manner." ‘Hencs also says 
Nirada 1 * : “ Where no one declares himself ready to undergo punishment* 
an ordeal cannot take place" i. e. the implication is that when the prose' 
cutor does not ‘offer to abide by the result*. So also Pitamaha : “ In the 
case of ordeals, the prosecutor is expected to declare to abide by the result 5 
10 and (then) to the accused should be administered the ordeal as pointed out 
in the S'rutl ‘Ordeal*, «'. e. any of the five, viz., the balance and the 
others, as has been particularised by YajSavalkya in the word 1 these \ 
Hence also Nirada : “ A King always administering the five ordeals, 

according to the procedure under the law, to the accused persons, enjoys 
15 happiness here and after death from here." 

By this it comes to be stated of course that these ordeals are not for 
the prosecutors. And it has also been stated by Kitjriyana : "No one 
should appoint a prosecutor for an ordeal ; to the accused should be 
administered an ordeal by those who are adepts in (the matter of) 
20 Ordeals.” * No one,* such as the head of the court or the like. ‘ Adept* 
in ordeals,’ such as the Chief Judge and the like others. 

By this it necessarily comes to be stated that this rule has no applica* 
tion wheie an ordeal has been undertaken by the mutual agreement 
between the plaintiff and the defendant. And it has also been stated by 
25 YijBavalkya 1 : " Or, by consent, any one may perform ( the ordeal ) and 
the other may make a declaration 3 for a liability in case the verdict went 
against him.” By Nirada also has been stated : “ The prosecutor has 
always been expected to declare himself ready to abide by the result ; by 
consent, however, the other may do so; the other may take upon 
30 # himself tha result." ' Always * t. e in regard to the 

Page 97* five ordeals which require an undertaking to abide by 
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3 Sir fa rv or llww — ' This is tha position pf the prosecutor in & proceeding, 
particularly where an ordeal is resorted to, where he has to undertake the primary 
liability of a defeated litigant in case the result of the proceeding went against him 

jftfor means a judgment, a verdict in a judgment ■ and jfH«W one who declare^ 
Jiiipself liable fot a rsrdict, 
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The undertaking by the accused to abi le by the result is With a view to 
Establish the strength of his denial, lienee also, an undertaking by one who 
denies the charge vir ‘If be succeeds, I should be punished in this manner 
Likewise m some cases, no one need give an undertaking (to abide by 
the result) as says the Same Author 1 When the prosecutor has appeared 5 
and declared himself reuly to abide by tbe result in case he was defeated, it 
is proper to administer an ordeal , otherwise (however) when (it is 'done) 
under the King s e lict ’* * Under the King's edict * for under the King’s 
command, however, the ( ordeals of ) balance etc may occur even without 
any declaration of liability To that effect, The Same Author J “The jo 
K ing may inflict ordeals on his own servants, even without any declare, 
tion of readiness to suffer a penalty ' Yajoavalkya 3 , however, in cases of 
particular offences, states an exception even to the rule about the declaration 
of readiness to suffer penalty “ Even without a declaration of readmes 8 
to abide by the result and suffer penalty, ( an ordeal may be permitted ) 15 

m the case of treason against the king, and also of a sin ( of an aggravated 
character ) ” ‘ Declaration ' 1 e ‘to abide by the result of the trial ’ To 

that effect Vishnu 4 * In cases of high treason 1 and heinous offences, even 

without the declaration of readiness to suffer penalty” 1 e the implica 
tion is that the balance and like otheis may be administered To tha fc jq 
effect also Katyayana * “ For those who have been suspected. by the* Kings^ 
the ( ordeals of ) balance and the like may be administered, for the purpose 
of the purification of self in such a case one should not require * 
declaration oE readiness to suffer the penalty In the case of those wh° 
have been suspected as guilty by reasou of scand ilous reports among th« 25 
people as also those who have been suspected along with robbers the (ordeals 
of) balance and the like others should be administered in such cases there is 
no (necessity for a) declaration etc so indeed is (the opinion of) Bhrpi” 

The meaning is that those who are suspected of association with robbers 

As for what has been stated by the Same Author In trials based on 80 
suspicion, never should on any account a declaration ( as to readiness to 
suffer the penalty ) be required in ( aa ordeal of ) Kosa,' that is intended 
as a rale that w IroaJs hased on suspicion tbe Kosa is nhawistered in 
regard to debts even, without a declaration of readiness for a penalty , 
since tbe expression used is ‘ never on any account 2 ^ 

1 Oh I 239 As Asahaya puts it sttr V^i 5* 9?ri%T3ftr «j*j% 
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In charges baaed on suspicion, moreover, Kosa lias been mentioned 
by Vyiia “ Bilance fire, poison and witer are the four aarieties of proofi 
this division is m the case oE divine (proof) , kosa is the fifth in cases 
based on suspicion.' 

-5 The expression * In ewe of suspicion/ is intended as an exhibition 
of confidence etc Hence also Katyayana In cases of securing 
confidence when there is suspicion, at a partition among persons 
entitled to a heritage at all times and when an undertaking is con 
templated uuder a combined action should offer the (ordeal of) Kosa alone ’ 
10 Pilamaha also “ In cases of confidence in all cases of suspicion, as ah>o m a 
case of joint undertaking, in these cases the Kosa should be offered always 
for the purification of the mind ” * Kosa ’ i e ‘ without the declaration, * 
is the implication So also the Same Author “ One should entirely avoi 1 
the ordeals which are without (an accompaniment of) the declaration 
15 of liability, viz those commencing with the balance and ending 
with the poison , kosa is the only one stated to be without a 
declaration ’ j e the implication is that in accusations Founded 
on suspicion 

In a trial founded on fact and in regard to a serious accusation 
20 the Kosa also being devoid of the .declarition of liability is to 
the result is certainly to be avoided as in the text " When the 
prosecutor has (agreed) to abide by the result (of the ordeal) ’ 
Yajnavalkya has stated the rule a« applicable to the five ordeals 
by implication In regard to trials foundel on fact, and about 
25 serious charges also in a court other than thit of the king or the 
Chief Judge, howeaer, in the five ordeals of balance and the rest theie 
is no declaration by the prosecutor as to the result , because in the text 
‘ An oral reproof, as also a reproof with the expression ‘ fie 1 are both 
confined to a BrUimana, and a monetary and corporal punishment both 
these are confined to the king 1 the penalty as the consequence of the 
prosecutors pi elimmary undertaking for the final \ei diet has been stated 
to be in regard only to the King’s or the Chief J udge s Court From tins 
therefore, the text One should exclude entirely the ordeals ( in trials ) 
where there is no pumary declaration by the piosecutor about the 
acceptance of responsibility for the final verdict’ and any other like text 
should be understood only to be having a reference to the Lmg s oi the 
Chief Judge s Court 
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In this manner, moreen ei, wliat lia9 been stated by PiUmaha m 
refutation of the text in an answer of denial the (burden of) prooE is on 
the plaintiff” viz “for one who has been charge!, an ordeal should be 
administered as has been pointed oat m the S'ruti , that also should be 
understood to be in reference to the Kmg’s and the Chief Judge’s Court 5 
onlj and not in courts othei than these Hence also, it is proper to 
understand that the statement that the administration of the ordeals by the 
members of the Court should be without transgies'ung the rule ‘In an 
answer of domal the (burden of ) proof shall be on the plaintiff ’ would be 
iu (the case of) a document or the like 10 
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Nor, moreover, a doubt should be raised that under the text oE 
Pitamaha viz “One should not administer these (The rice and also the 
Kosa) in ( the case of ) chaiges (founded) on suspicion that b) reason of its 
being (stated) along with the rice, the Kosa should be administered m charges i a 
founded on suspicion only, as there would be contradiction to the ifore 
stated text of Yajnavalkya viz “When the plaintiff has (agreed) to abide 
by the result (of the ordeal)” Its statement along with the rice however 
is intended to indicate that in petty charges also the Kosa may be given 
Hence also Narada “The Kosa, one may administer m small (charges) 
even ’ Therefore it should be construed that the rule stated by Yajfia* 
valka viz ‘ These are (to be resorted to) in trials for serious accusations’’ 
is applicable only to the ordeals commencing with the balance and ending 
with poison If the rule were applicable to Kosa also there would be 
contradiction with the aforestated text of Narada Hence also the gg 
Sangrahakara “(Ordeals) commencing with the balance and ending with 
poison, one should administer m important cases ’ 

As for what has been stated by bim ‘ The three, moreo\ er, 
commencing with Kosa, iu petty cases in their order’ , that is intended for 
stating that the rule as to a petty cause is in regard to the offence of depriva 30 
tion only, and not in the case of a denial also, for, the oi deals of Kosa, rice 
and heated com, having been stated m reference to the denial of a serious 
charge, i e the restrictive rule as to (its applicability) to small matters would 
be impossible In small matters also, in regard to charges founded on 
suspicion alone, (should be) the rice vide, the text of Pitamah a “The 

rice, and the Kosa also one should administer m the case of charges 3 
founded on suspicion” The he i ted coin also in small matters only if 

founded on suspicion, as it has beeu stated by the Same Author “for 
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charges founded oil suspicion of theft in a small matter*, fine Should 
direct the heated coin*' 

I he ploughshare also maj on occasions b° administered in a small 
matter , to tint effect also Brhaspali “For a cow thief, (the ordeal of) 
o the plou 0 lislme should be a Innmstered bj the members of the Court with 
effort Tims it should be un lerstood that the role viz * These are (to 
be resorted to) in trials on serious accusations when the prosecutor lias 
(agreed) to abide by the result (of the ordeal) ', lias a reference to the 
ordeal of the iron lull, to be hereafter described, and has no reference to 
10 (the ordeals of) the heated com, the ploughshare, and the fire 

Hence also a separate mention of the ordeals by fire has been made by 
Brhaspali The balance, the fire and the water also the poison, the Kosa 
nlso the fifth, the sixth has been stated to be the rice, the seventh the heated 
coin, the eighth is called the ploughshare the ninth shall be the fruit of 
15 religious merit, all these ordeals have been pointed out by the Self born ” 
The ordeal of religious merit however, having been excluded from serious 
charges, should be understood to be (applicable) in small matters only. 

As for what 1 as been stated by Pitamaha “Those men who have been 
(guilty of) killing and are begging for an expiation, and those who have 
20 been accused in doubtful cases should be tried by the ordeals of Dharma 
and Adharma”, its meaning is this For those who have been accused in 
petty charges in regard to killing money and the sms, the ordeal is the 
one by religious merit 

Thus m the Smrtichandrtka the Connderation of Ordeals 


25 Now certain teats are being written which will be useful for a knowledge 

of petty and serious charges There Mann J “For the purpose of business 
transactions among people those technical names (of certain qualities) of 
copper, sil\ er and gold which are generally used on this earth, I shall fully 
declare ” The meaning is that with the object of removing any misappre 
bension about the meaning of the rules of the laws of punishment and 
30 ordeals the technical names of substances like copper etc as linked with 
the measures are being expounded The anthor expounds the point enunci 
ated 5 “ The very small mole which is seen when the sun shines through 

a lattice they declare (to be) the least of (all) quantities and (to be called) 
35 a trasarenu (a fioatmg particle of dust) (132), know (that) eight trasarenus 
1 Book II 95(4)7 2 CL VIII 131 3 Oh VIII 182 
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(are equal) in bulk (to) a lilcshX (the egg of a louse) ; three of these to one 
grain of black mustard (rdjasar*hapa\ and three of these to a white 
mustard (gaurasanhapa) (133); six grains of white mustard are ore 
middle-sized barley-corn (yava-madhyala), and three barleycorns however, 
(make) one krshnala; five krshnalas are one and sixteen of these, one 5 

Suuintn (134). Four Suvarnas are one pain, and ten pal as one dharana ; 
two Irshtlas (of silver) weighed together, most be considered aone rmhhaka 
of silver (135). Sixteen of these make a silver dharana or punltur, but know 
that (to be) a lar?ha of copper is a lar*hapana or pana (136). Know that 
ten dharanas of silver make one 57ifam<ina t four suiarnas must be 10 
considered (equal) in weight to a tii'hka (137)’. 

Page 99* 

The net meaning of these verges is described in inverse order. The 
words ni'hka and S'atamAna are in regard to one silver pain. Hence also in 
connection with the technical names of silver (coins) Yijnavalkya 1 has said 2 15 
“By ten Dharanas make a S'atamdna, but one pala only; a ttishka is (equa 
t6)toursuvarfia3. u The words pala, KAriMpaw are the nomenclatures of 
tbe copper coin kar*ha which is (equal to) the fourth part of a pain. The 
words pfiratvt and dharana are the names of a silver com winch is the tenth 
part of a pala. Of the fourteenth part of a ianha, a silver coin, the 20 
technical name is mafha, of ten palas the name \s dharana t that, more* 
over, should be understood to be in reference to substances other than 
silver, as the silver Martina is of a small measure. The name pala should 
be understood to be (applicable) in reference to all substances, as there is no 
particularisation in any Stnrti. The won! sutama, however is expre««ive 25 
of a gold A "anha, as Amansi?ha 1 has particularised in ( the text) : “The 
words suvarna and bt*la arc used for u gold kar*hn". .41 'ha i e. for 
inrsAi, as the Same Author* ha« said* * These sixteen Ak<has are equal to u 
Karjha, not in the feminine gender”. The sixteenth part of a Kanha lias 
the technical name ofm itha m , tliat, moreover, is to be understood in regard 30 
to substances other than silver, as a silver mMi is the fourth part of a 
Kanha. The word Krshnala. however, is expressive of the eighteenth part 
of a Karfhn, as it is the fifth put of a m hha. In this manner the limit 
a* to substance, sliotjld be deduced by onnelt in regard to the meanings 
the wonls sarfhajta, ld<h> i, tmiarrnu. In the expression ynuimndhyn 35 
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5 Ch VIII. 132-137— e«* Yijfitwlkr* Book I 

3 Book I 3*5. 


4 If 9-8* 



m 


Tables of the measures 


'middle-sized hailey-corn,' the word madhya is used for the purpose of 
completing 1 the v**rse ; so has been stated in the commentary on it. 

In the case os a tiasarenu the technical name of padmaraja also 
has been pointed out in Purana : “ When eight paramdnus combine 
5 together known by the name of tiasarenu , that is called padmaraja 
( lotus-dust ).” The word Mthha is used for the twentieth part of a 
Km sMpaua; so says Kalyanana : “ Mihha should be known to be the 

twentieth part of a KArJi&pana, while Idlam is the fourth part of a 
mdj/ia, and also of a pana. In the land of the five rivers the nomenclature 
10 is in current practice 

The w oid suvarna is expressive of twelve palas, so says Brhaipati : 
“ A sign of a Karsha made on copper should be known a Kunhikapana ; 
the same is called chandikd, while these four, a dhdnaka ; these twelve 
however, « sumrna, the same indeed is called dindra- ” Katyanana also J 
15 “ A kdnhdpana is to be known as anddd, these four however (make one) 

dhdnaka', these twelve, however, a suvarna, known in the Smrtis as 
-dmdra and chtraka " 

In regard to pala, however, an alternative lias been indicated by 
Yajnavalkya 2 3 4 * * * * * * 11 : “ Pala is four smarims, or even five al«o, so it has been 

1 

I>u6 briefly and in Tabular form, the several measures atsnd os stated below-; 

GOLD MEASUItFS 

The dust partiole visible in the sun’s rays - Tramnnu ( sn7<n ). 

8 TrnjnrBUH»«»l L\t(t>a ( i?tf! ) 

3 Tikjhi— 1 Black mustard ( UST«V> ) llajaiar'hn/Hi 
i Black mustards =■ 1 wluto mustard ( nfoflTl ) naurasar^apa 
f, Snrthtt/Mi—l Yata ( «rt ) 

3 J nim = l AVfAiM/a ( ) 

5 hrshwlM-* 1 Wa>hn gold ( gwiVl ) 

4 5ntnruru = I rata (13 ) also (foa? ) X%*hia. 

10 J'n/nj— 1 Dharana ( *XWI ) 

-PJ1.VJCU JttEAbUlU S 

J ArjAnnlos-I \lo»hala ( *nvs ) 

lft Vofhat** Dharana ( vjmj ) or Purana ( ) 

10 Dharana-^ &atam$m (5HU* or <n ) or Pala 

com-n MEASURES 

11 pan t or KdnhSpann — P»ln or } A or (ha ( urv ) 

11 pratrlt nrjH -2 Palal 
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declared " A silver Llr<h\pam also exists, so say s Nitada “lathe 
southern part a silver is in circulation.” Vyasa, however, 

states the measure of a gold « hLa “Eight palas of suiarna, and 
fnurte u stuarnai this is the measure of a nisUa declare! by Vylsa ”, 

In this respect, in regard to th» punishment for an ordeal, the Mhhas $ 
and measures other than those stited by Mann should not be accepted when 
in contradiction with the usage of the country's transactions The measure 
stated by Mann, such as the ‘ )fhha etc ' in regard to penalty for an ordeal 
must certainly be accepted even if m contradiction with the usage of the 
c wintry's transactions To that effect also Brhaspali 1 “The enumeration 10 * 
(of measures ) for which the dust m ( th* Sun s ) rays are the basis, and 
winch has been declared by Hina, ending with l ?r hfipana — that should be 
used m regard to (the administration of) ordeals as well as of 
punishment”. The use of the expression ‘ending with klrfhlpana' is 
with the object of demonstrating tint this rule is not applicable in regard 15 
to the mshla measure, and thus an ordeal which may be hereafter referred 
to b\ regard to another nidi l < will l>c uncontradictory 

Thus m the Sm.-tichandrika, texts about Petty and Serious charges 

Pages 100* 

Now the adjustment of Ordeals according to the amount of money (involved) 
Dhanaparimanalo Divyavyavastbi 20 

There Katyayana * Where there is a denial of a (completed) gift, 
there one should determine the meusare of relief ' Denial', i. e evasion 
IIow should one determine it ? Vnticipatuig this question, 
says the same Author “ After ascertaining the extent of the 
uitire amount, one should lix goll as the standard (of measure ) ; anil 25 
taking the gol l standard as the me is ire, then should one administer the 
ordeal After ascertaining the quantity m (terms of the) suiarna in 
the case of \ hundred, the ( or leal of ) poison his been prescribed ; while 
for a loss of eighty, one should administer the fire (ordeal), for a Jos* 
of sixty, the water (ordeal) should be admimstere I, while for ( a lcn» 30 
of) forty, the balance, for a loss of twenty an l ten however, the 
drinking of the Kosa has been ordained, for a loss exceeding or 0 f ft 
half of that, the ric*, while for a loss of a half of that, one thoul 1 touch 
the head of the son or the like , an I for a loss of lialf of that also 
onhnary modes of proof also have been stated.” 
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• In all the cases, the word ‘loss’ should be understood as indicating 
denial, as the passage has commenced with the ‘suppression of a gift.* ‘Loss 
of twenty and ten,* i. e. loss of thirty; or loss oF twenty, or loss of ten; 'more 
than five,’ is ‘exceeding five’ e. g. six and further on; ‘of the half of the half 
5 - of^ that,* i. e. one and half gold prasrti ; npjn a loss of that, rice ; upon a 
loss of half of that, half a suvarua prasrti less by an eighth part, touching 
of the head of a son and wife ; ‘upon the Io3S of a half of that, however,’ 
i, e, upon the loss of seven and half krshnala prasrti, ordinary oaths, 
eight times the amount, and the like. The word cha, ‘also’, is intended 
10 to indicate the inclusion of oatlt9 stated in the Smrtis. 

Hence Vishnu 1 : “In all kinds of ( claims relating to ) property, the 
value ( of the subject matter ) should be estimated in gold; there, if ( its 
value amounted to) less than one krshnala, a S't/Jra should be made 
to swear by a blade of DftrvA gras a (by holding it in this hand ) ; 
15 if it amounts to less than two krthnalas, by a blade of Ttla ; if it 
amounts to less than three Irfhnalas, by a blade of silver ; if it amounts 
to less thau four irshnalas, by a blade of gold ; if it amounts to less than 
five krshnalas, by a lump of earth taken from a furrow ; if the amount is 
twice as high (as in each of the last mentioned cases) a Vaisya must (m each 
20 case) undergo that ordeal which has (just) been mentioned (for a Sftdra). 
A Kshatriya must undergo the same ordeals if the amount is thrice as high. 
v ’ A BrAbmana if "it is four times as high.” ‘A lump of earth taken from 
a furrow' i. e. a handful lifted up by a plough. The use of the expression 
‘less than’ is intended to exclude the rule of oath in regard to man 
25 In regard to an oath, however, Mann J states a special rule: “He (the 

judge) should cause a Brithmaru to swear by his veracity ( satya ); 
( . a Kshatriya by his vehicle, and by his weapons ; a Vaisya, liy his Line, 
grain, and gold ; and a Sddra by ( imprecating on his head the guilt of) 
all heinous sins (p-ihrius).” The meaning of this: 1 If I am guilty of 
30 concealing the subject matter in issue, then my religious merit called 
truthfulness may become fruitless* thus he should cause a BrUimaitt 
t i taVin" an oath to declare ; in that manner the ICsliatriya and the rest. 
In the place of * my religious merit called truthfulness may become 
fruitless/ ‘ my conveyances and weapons, may become useless* in the case 
35 of Kshatriya, * my Line, grain, and gold may become useless* in tho case of 
a. Vaisya, and * may all sins come to me * in the case of a Sfldra. This 
. £ is the differentiation. 


1 Dh. B. Ch. DC. 4. 9 and 12-14. 
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The subject of touching the feet has been pointed out m another Smrti * 

“For &mshka, however, an oath o£ truthfulness, for two ntshlas touching 
the feet, for less thin three, however, a flower, and for higher than 
that, the drinking of the Sosa By the word mshka (as used) here is 
indicated the fourth part of a golden farsha and stamped with the (royal) 5 
signet , there also id some regions the transaction is m tushla. 

It may be said, indeed, by reason of the rule that ‘the mfcha etc ’ stat**d 
by Maim must be taken in the matter of ordeals, it is not 
An Objection proper to set up 3 mshka used in ordinary transactions, 

(the answer is) no, not so , it has been stated that m jo 
regard to mshka the rule stated by Mann does not apply, moreover in such a 
case, the vilue oE a tushka stated becomes more than one and half a golden 
karsha There in regud to the rule of affirmation by veracity, there 
would be a contradiction with the text of Vidua viz ‘ A Bnhmana, if it. 
is four tunes as high”, for four times five Lrshnala *, is a fourth part of a [g 
kar ha. Therefore it should be understood that the adjustment about an 
tflirinatiou by veracity etc- should be by the current mshka used in ordinary 
transactions By deduction, the staking of the merit accrued from hhta and 
Purla acts, should be understood to be in regard to property which is more 
than the affirmation by caste3, but less than the ordeal of religious merit. 20 

Paol 101* 

Brhaspati 1 states the suhjec of Dharma “When a hundred had been 
suited or falsely denied, the purgation by Dharma should lie administered” 

The meaning is that the Ordeal of Dharma is administered at the lowest 
when the \ aluc is a hundred kdrihapanas , and further on at the middle J 
most, for two hundred and higher, and the highest for four hundred and 25 
larger amounts , the Same Author 2 having stated that “These figures arc 
applicable m the case of low persons, Cor persons of the middling kind, double 
19 ordained , and for persons of the highest rmk, four times as high’ 

The value of a kArshlpana is the eightieth part of a mshka current m 
ordinary transactions A L^hnn’a, morcoyer, is the twentieth part of a 31) 
current mshka., while a smarm is a fourth* part of a current m*hka 
lbus, the adjustment of all the ordeals by regard to the current ni'Mn 
•hould Iw understood to be as follows Commencing with four hundred 
and onwards, the [raison, three him 1ml snd twenty nifhi is and 
onwards, the lire , or two him Ired and forty m«M«s and onwards, the 3^ 
~T ClTxTi _ ’ ' S Ch i., ts^ 

3 nswjjv, another reading l* ftsiMtjwr— d «YijHn j this tbs ***’■* fr l h R K 
h*W 1 wUtloa cf 1 1 1ft, 
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luferred from either the amonnt prescribed as a penalty, or the penance 
and their correspondin'' amounts 

As to Xvhat has been stated by Yajffavalkya 1 “Never until (the limit of) 
one thousand (is reache 1 ) should the plough be id ministered, nor the 
(ordeal of) poi90n, or the balance (likewise)”, that is for the prohibition of 5 
those iv ho may fall under the mid llmg category by regard to their conduct, 
as in the case of the middling group, there is no serious charge 
(Mahtibhyoga) for a denial or concealment of less than a thousand 

Thus, moreover, in the case of the highest, there being a small chuge 

for less than two thousand, the prohibition of the balance 10 
Page 102 * and the like may be inferred As to what, moreover. 

has been stated by Pilamaba “For a thousand one 

should administer ( the ordeal of) balance, and similarly for half of a 
thousand, the iron, but for a half of a half, the water, and for a half of it, 
however, the (ordeal of) poison has been declared, ’* that has a reference to a 15 
person who had a previous conviction As siys Vishnu 2 “To one formerly 
convicted of a crime even though the matter be ev er so trifling, one of the 
ordeals must be caused to be performed ” Thus therefore, the meaning of 
the text of Pitamaha should be understood to be that, even m the case of the 
highest in the case oE the one with a previous conviction for a thousand* 
fourfold in a small matter, the ( ordeal of ) balance comes to be used 
In this manner, for ( the offences of ) tieason against the king, 
and also m(seiious) accusations of Mahclp ilakas and also even for i 
small matter, ordeals have to be administered , so says Yajnavalkya 3 
‘And incases oE offences ducting the king, anl m serious charges, the 25 
parties should always undergo an or leal after having purified them 
selves’. Vishnu 4 also “Now follows the performance of i condition 
In cases of treason agunst the king, oi of violence iccordmg to the desire 
(of the judge)’’ ‘Performance o£ a condition, i e performance of an 
ordeal, such as the balance and the others Moreover, after the maxim of 30 
the cow and the bull, Brhaspati s states the (oideal of) balance etc only 
here “These oaths, however, have been ordained, which are easy to perform 
and proper for trifling occasions , in cises of charges for heiuous offences 
they duect ordeals as the ( means of ) purgation In the same way also, 
it should be remembered that the oiths by veracity which have been stated, 35 
can never be (prescribed) in the case of violence or the like In the case of 

1 Book II 99 2 Ch IX jg 

3 Book II 99 4 Oh IX 1-2 5 Qh X f 



190 


In accusations of various degrees and against several varnas 

theft also, the adjustment Trill be explained m terms of the amount of 
Nishkas current m the transactions 

For (a man of) the highest class m cases of fifty nishkas or more, the 
(ordeal of) poison for thirty seven aud half nishkas 01 more the (ordeal 
5 of) fire , for seven Inhnalas anl thirty three mihkas also or more, the 
water, for twenty five utdilas or more the balance, for twent} 
ntdikas and more, the heated tnasha , for fiEteen mddas and more, the 
nee, for seven and a half nubias, the ko\i, for five ms Mas and mbre, 
the ordeal of Dharma , for a four units of cons and more, the ploughshare 
JO for a man of the middle category, for (a case v lined at) twenty five 
nishkas or more, the poison , for nineteen and a quarter nishkas and more, 
the fire, for sixteen nishkas thirteen kr hnalas, and a yaia, the water, for 
twelve and a half ntsMas, the balance, for ten nishkas and more the heated 
nui*ha , for seven and a halE nishkas or more the rice , for foar and three- 
15 fourth nishkas, the ko*a , for two aud i half nishkas , the ordeal of Dharma , 
for two units of cows or more, the ploughshare 

As* for the man of the lowest class however, for twelve and a half 
niddas and onwards, the poison, for nine 1 nishkas and seven and a lialf 
Irshudas or more, the fire, for eight nishkas and seven knbialas less b> 
20 nyava, the water, for sis and a quarter n^hkas or more, the balance, 
for five nishkas, the heated mihha , for four nishkas, less by a quarter and 
more, the rice, for two nishkas less by half a quarter, the kovi , for i 
nishka and a quarter, or more, the ordeal of Dharma , for one unit of a 
cow or more, the ploughshare 

25 For persons with pre\ ious convictions, even for a trifle in excess of 

the stated limit, the respective ordeals should hi. administered In cliarges 
for treason against the King or heinous offences should be stmihrlj 
administered In regird howeier, to the oaths commencing with vers 
city and ending with flowers, as no particular (rule of) adjustment his 
been seen here, the adjustment should be made in the sune manner as in 
the rase of concealment , as in the text of Vishnu x and of another Smrti 
also a special mention has beeu made as m the rase of concealment 

'fhus in the' Smrtichandnlja the adjustment of qrdeals according to the 
magnitude of property 

{ Both the editions viz the Collections (p 11W ji 207) ai also the Mysore 
Edition Tart III p 238 1 13 read Apparently i» 

a wrong reading as it doe* not fit in with the tontut For the translation, therefore 
the word W n taken in ‘he plaee ot in the print, J Oh IX 3 
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Wow the rule of adjustment of Ordeals according to the caste of the 
Disputants — Jityadito -Divyavyavaslha 

There, Brhispati 1 • “ In disputes regarding debts, or like other matters 
when there is a disagreement between the parties, (an ordeal) should be 
given in accordance with the amount (in dispute), and by regard to the 5 
party (concerned) likewise ” ‘ By regard to the party ’ i e by regard to 
the caste of the two disputants 

There Nirada states the (rule of) adjustment by regard to the caste i 
“ To a BrAbmana should be administered the 
Patp 103* (ordeal) of balance , for a Ksliatnya, the fire , for 10 
a Vaisya should be administered the water (ordeal) , 
while for a bAdra, poison only The lo*a lias been proclaimed by the wise 
men as (the ordeal) in common for all ” 

Moreover, this is not a fixed rule, as says Katyayana “Or all Ordeals 
for all, (but) the poison (ordeal) is to be avoided in the case of the highest 1» 
of the twice born ” 

By regard to the sex, want oE capacity, and age also, Narada states a 
rale of adjustment ‘ To the impotent, the sick, persons devoid of 
probity, men oppressed on all sides bv calamities, the minors, the aged, the 
women, and the blind also, one should always test these by the (ordeal of) 20 
balance ” This, moreover, is a fixed rule, as the word ‘ always ’ has been 
mentioned 1 he use of the word ‘ balance ’ is intended to exclude (th e 
ordeals of) fire, W3ter, and poison, bat not of losa also , as says the Same 
Author * For women, however, never has the poison been stated, nor has 
the water been declared The real fact in their case should be j examined 2q 
by means of the balance, io'a, and the like ” 

By saying ‘ bv means of the balance and the Loaa the Author 
points out a prohibition of the fire also And it has been pointed 
out directly by him 2 “ Women and children mast not be subjected to 
the ordeal by water by persons experts in the Dharma lustra , as also the 30 
sick and those who are old or feeble Even if these happen to have 
come in, in connection with a heinous offence, one must not cause them 
to be immersed in water, nor must one cause them to carry fire 
or to bring about their purification by (the ordeal of) poison ” * 

As to what, moreover, has been stated by Pilamaha “For those who 
are m the midst of a vow, those with a lean body and for the minors the 
a ged, and those engaged in austerities, there shall be administered 

1 ch x 8 ~ r 0h^!js5ir° 
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According to the nature of the offence an l the slating the accused 
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ordeal, if the law is to be followed,” that Ins a reference to the (ordeals 
of) fire and water , for (if it be taken) to e^olnde even the balance, low 
or the like, there would be a contradiction w ith the aforestated teat 
Thus, therefore, it should be construed that for the impotent and the like, 
the ordeals excepting those oE fire, water, and poison, shall be administered 
Likewise, for the li onsmiths and like others also, not all the ordeals 
are permissible , so says KSlyayana “ Not to the ironsimths, the (ordeal) 
of fire nor water to those who subsist on 1 water, so also to the expeits in 
charms and yoga, not the (ordeal of) poison should one administer on ail) 
account , one must not prescribe the rice for a person with a scar 1 or a 
disease of the mouth” Pitamaha also “ In the else of lepers, one should 
avoid (the ordeal of) fire, wate- in the cise of asthmic persons , and for 
the billioua or persons of phlegmatic humour, one shoul 1 always exclude 
the (ordeal of) poison , similarl) also to the drunkards to women, and to 
\ icious persons, and toiogues, likewise, the (ordeal of) low must not be 
administered b) wi«e men, as also to those who propound atheistic news 
Narada 3 also “Iu the case of a hemnu9 crime, irreligious oi 
uugrateful men, eunuchs, low rascals, atheists, and convicted persons, one 
should entirely exclude the administration of low.' ‘ In the case of a 
heinous crime/ » e in the case of a person who has by habit been convicted 
of a heinous crime befoie Thus moreover, it should be inferred that 
in the case of an impotent person, like the fire, low also should be 


excluded 

As to what, moreover, has been stated by KStyiyana “Those accused 
of murdering the father, the mother, u twice born, the i*uru an infant, 
a woman or°the king those who are tainted with 1 faVpValas (greit sms), 
and the atheists particularly those who carry the mark* of then 
Faith, the confirmed rogues and those who are adepts m the practice of 
charms and Yoja, the issue oF the mixture oE the t arm,, those who are 
habitually inclined to sinful acts in regard to these who are accused of 
these censurable acts, neter should » ling with an attachment For Dharma 
admim-ter an ordeal,’ that is intended as a prohibition of an ordeal to be 


1 . « who earn their livelihood in water 

0 JT Tln.rcaiwgo ha* various readings In the several digests and their 
, ” 0 v rf0 « edition o t the Sm r tichandrita reads ( p 210 ) nrfStf lor 

ditlom Tho Mf Anandlsrama edition of Aparirka reads 

SKt '“5,7 “Si * K». .dopi U» reading «e ( V.i.a «. >. 

S Clr.L3S2. 
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performed by them duectly bit not for a tnal by means of an ordeal f 
since immediately ifter this has been stated by the Same Author ‘ An 
Oideat may be permitted to gool men appointed by tln.se very persons , 
where good men do not des re there he (» e the accused) ma\ ha\e his 
exoneration through Ins own men ‘An ordeal may be permitted’ i e 5 
the lvin 0 may allow it to be admmisteied To that 
Pag* 104* effect the Same Author 1 In these (kinds of) disputes 
those oi deals which ha le been prohibited (for them) 
the king should get these performed by their ow n 1 2 3 men w ith effort He 
should not give up the accu«ed person , as says Mann Give up ’ i r 10 
ha\mg him purged m the manner stated 

As for whit has b°en stated by him “ In the case of the untouchable, 
the J slave o£ money, the mlenehhas, and the offsprings of unions iu the 
inverse order of the Furnas, the decision ( as to an ordeal ) does not, 
however, rest with king in the case of a doubt the ordeals well known 15 
among these ( classes ) should one direct ( to be administered)’ , that should 
be understood to Ime a reference where their own men appointed by 
them are not available 

Thus the Rule of adjustment according to the disputants caste etc 


Now the Adjustment of ordeals by regard to seasons Rtuto Divyavyavastha 20 
There Pitamaha The balance has been prescribed for all the seasons 
when the wind blows, one should give it up , the fire in the Sisira and 
Hemanta and during the rainy season has been declared , m the barad and the 
Gnshma the water, and in the Hemanta and Sisira the poison ’ The u«e 
of the balance is intended to indicate the fam also v ide the text of Narada 25 
The ordeal of ko<a however may be always admi nistered, the balance is 
for all times The use of (the word) kov is indicatne of nee and the rest 
so has been stated by the comme U i tors Therefore, of the ( ordeals of ) fire 
water, and poison alone is the adjustment by legard to seasons Hence also 
of these, even r prohibition in other seasons has been pointed out by th° SO 
Same Author 4 The ordeal by wa ter must not take place m the cold 
weather, nor m the hot season the purgation by fire , nor should one 

1 ITlfV another reading is — by gvod men 

2 other reading is 3Wq?rtfraf staves ot the lo west class 

3 A year is divided into sit seasons or film viz Vaunt a Grljhma Var 
Sarad Jlsmanta and Sthra, esch Rtu covering two months, commenctn g 

and ending with Phatyuna consecutively 4 Oh I J5 
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Ordeals by regard to seasons 


administer poison during the ram} season nor should the Ki ng administer 
the balance m stormy neatliei *’ Vishnu 1 also ‘ To the lepei, to the infirm, 
or to the irons mi tha, the ( ordeal o£ ) fire must not be administered, nor in 
the !>irad or the Grishina also The ( ordeal of ) poison must not he 
5 admimsteied to lepers to billions persons, or To the Br'ihmanas The 
(ordeal of) water must not be a Imuustered to persons afflicted with phlegm 
or ( other) illness, to the timid to the asthmatic nor to those who gain 
their subsistence from watei (eg fishermen etc) Nor timing the two 
seasons of Hemauta and bisira, the oideal oE kosa must be administered 
10 to atheists, noi when the county is afflicted with disease or death ’ 

The use of the word Hemanti is intended to prohibit in the month of 
P ish}« and not of the Mtrgasirsha also , ns by reason of the absence of 
excessive cold during that ( season ) there would be an absence oE prohibi 
tion against the water ordeal In this connection Pifaroaha ‘‘Chaitri and 
1j also Mlrgastrsha, the VatsAbn similarly also, these months are generally 
unobjection ible for the ordeals ’/ 

Thus the Adjustment of ordeals by the Seasons 


Now the Places for the ordeals - Divyadeiah 

There Pitamaha “Facing the east, should the balance be constructed 
20 ( so as to be ) immovable, always at a pure place, at the pi ice of Indra, or 
in the Court, or at the King’s gate or at a cross road ’ 1 The place of 

jXndra* t e the abode oE a uellknown deity, ns Narada 2 has stated “In 
the Court or before the gates oE the King s palace, or m sight of an abode 
of the Gods, or a cross road Here Katyayana states a 
25 Paop. 10a* rule of adjustment “ In the place of Indra, for men 
accused of ifahdp italas ( heinous sms ), for those 
(accused of) attempting treason against the King should be fixed at the 
gate of the royal residence, for the issue of a marriage in the inverse order, 
the ordeal should be administered at a cross road, while for other matters 
30 file wise fiediare it to be in tW Cmrt, tooth ” \Y»e -use ol Vne word 
‘Ordeal’ generally, it should be understood that this rule is not confined to 
balance only, but that ( it is ) foi others also, for which anj particular 
place has not been mentioned. 

The Same Author saj s that by disregarding ( the rule ns to ) the pre 
35 scribed place, the conclusiveness of an oideal is destroyed “Ordeals adnums 


1 SeeCh IX 85-32 
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tered at an improper place or time, as also those which are performed 
outside the habitation, bring about a disruption of the matters in band, 
here ( there is ) no doubt" “Habitation’ i e place of residence, peoples’ 
place, outside of that, i e. m short, m a lonely place By this it comes to 
be stated as of course, that ordeals must be administered in the presence of 5 
the people only It has also been stated by Pitamaha “ The ordeals should 
be administered by the king or by a person duly authorized { by him ) in 
his own personal presence, as also of the Brdimanas learned in the Vedas, 
and also of the subjects likewise’’. ‘Duly authorized , i e the Chief Judge. 

Thus the Place for the Ordeals 10 

Now the Rule regarding the Preparatioa of theBilance — Dhatamrmanavidhih 
There Narada 2 “One should cause it to be made of the Ivhtdira 
wood ( which must be ) without notches or withered portions, or of the 
Simsapl wood, or when that is not available, of the Sila wood, and devoid 
of rents of Afijana, Tinduki, Sara, Timm red sandal , woods of these 15 
kinds should be determined upon for the balance By saying ‘of these 
kinds , the Author indicates that in the absence of those stated above, any 
other sacrificial 2 tree may be taken 

It has also been pointed out by Pitamiha After cutting down a 
aacnficial tree preceded by ( the incantation of ) the hymns and in accor 20 
dance w ith the rules and after saluting the guardian deities oE the quarters, 
the balance should be constructed by the wise The hymn m honour of 
God Soma should be muttered softly at ( the time of ) the cutting up of 
the tree An option has been stated by some as regards the hymns to 
Soma or \ auaspati, on account of the result to be secured being stmilur 25 

Tlie use of the word ‘balance is intended to indicate its surrounding 
jnrts also Therefore [or the purpose of the feet, posts, also a tree 
'hould be cut 

Hence nho, the measure of a balance with its surrounding parts has 
l*een stated bj the Same Author U T1 e balance should be of four ms as 3Q 
and the two feet should also be constructed of the same size The spate 
intervening between the two however, should be two haslas or lialf a ha l j 
more. 'The t"o feet i e the two pillars holdiug the wood called axt s 
winch supports the balance, ‘of the same sort*, t e the meaning js four 
m bj measurement 
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Dim nsions of the porta 


This measure of the two posts should, moreover, be understood 
to be of the upper part oE the two arms to be dug up , therefore these 
become of six hallos ( together ) with the part to be dug up To 
that effect, moreover, Vyasa 1 ‘ These two heads have been stated 

5 to be dug for two hastas, hence the size of these two by measurement 
has been stated to be si\ hastas " The size of the axis, however, ha 9 
been automaticallj established by the mention of the two feet and the 
intervening space, and therefore has not been separately mentioned From 
this, it should be understood that the axis should be so constructed that it 
10 will not protrude beyond the top portion of the pedal pillars, so that it 
should be more than two or tw o and a half hastas A hasta moreover, is 
made of twenty four angulas , so has been pointed out in Anolher Smrti 
‘tight middle portions of a slanting yaia or three trikis held top wise has 
been stated to be the measure of the angola, a utasti is 
IS Page 106* of twelve angulas^ (and) a ha'ta is made up of two 
titans' The balance etc should be made stout to 
such an extent that these would become strong or the particular degree 
of stoutness Bhould be known from usage, as no particular text has been 
prescribed 

£0 In regard to the balance however other particulars have been pointed 
out by Pitamaha ‘ A quadrangular balance should be made winch should 
also be strong and straight rings also should be fastened at three points 
with effort ‘Rings’ i c iron bracelets at three points, r e near the 
two ends, and at the middle also, the word ‘ rin^s is indicative of other 
25 iron parts also Therefore two iron nails slightly bent and lesembling 
the horns of a crab should be fixed near the two ends for holding the 
strings of the scales lathe middle, however, an iron chain "houll be 
fixed in the axis wood for the purpose of pi icing the balance N> aho 
Nirada 1 “ Quadrangular with the places such as the balance, and hooks 

30 etc ” Here, tne word ‘ balance (dhata) is intended the coni connected 
with the centre oE the balance by the word ‘hooks aie expressed the 
nails near the end bj reason of the resemblance Tims the meaning is 
this The balance should be fixed with iron chi ms etc which woull 
ensure stabiht) B) the use of the won! Adi Vft the mthor points 
35 out that in the axis al«o there should be one hook 

Likewise, the method of the instalment of the {K>«t also has l*en 
pointed out by the Sarar A other —‘Placed on the south and thenortb, the 
1 C]0 Cb I 2C1 " '~ T ~ 2 Cb I 2f"> 
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two being joined together, and after having made the ends even on that 
ground, the balance should be established on the two ” The meaning of 
this The footposts placed at an equal distance in the direction of the 
south and the north, having made the two ends tied together on the axle 
wood, in the midst of these two, on the axle of the balance, the scales 5 
should be established 

How then should it be established ? So the Same Author proceeds 
“ After having well tied the iron chains gathered in the middle space, 
one knowing the law should place the balance well joined together east 
to west. 1 ’ 4 East to West’ viz East to West lengthwise It should be 10 
made with its end towards the east So says Pitamaha “The balance should 
always be placed facing the east, unmovable and on a pure place ’ 

Narada 1 states for the purpose of ensniing steadiness “The two posts 
should be dug m every case to the depth of two haslas below the ground in 
that manner' By saying ‘m that manner the Author points out that la 
something else also should be constructed as part of the b dance, such as the 
arch and the like That has, moreover, been pointed out by Pitamaha “The 
arches should be created m the rear of both the posts which should always 
be higher by ten angulis than the balance , then two suspenders of clay 
should be prepared, hanging downwards from the arches tied together bj 20 
ropes and touching the top of the balance The balance should always be 
caused to be constructed decorated with buntings and flags a balance 
house should be caused to be constructed wide in extent, and of great 
height and of white colour, at such a place from here wheu placed, it 
would not be disturbed fiom the outside by the Chan Idas or ciows The 2 a 
guardian Deities of the quarteis and the like should be luly estibhshed in 
all directions and at the three junction periods one should dul) worship 
these bj meins of scents, flowers, and smears The king should cause it to 
be furnished with doors and locks guarded by sentinels and furnished 
with earth water, and fire and should not leave it unattended 30 

Here, it has been stated by some that the construction of a house 
ata. as on aocoam. t/L Vne ttojwil xK {W»a\agV *\ frAwt tot u.vt Womce auci it 
is not due to any injunction or rule, and therefore when there is no 
desire to fix it it should certainly not to be constructed 

Thus the Procedure regarding ihe preparation of a balance 33 
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«ide of India Dhara, Dhrnva and similarly Soma, Apa, Amla, Nala, 
Pratyusha and Pribh ita, are known as the eight Vasns 

“Similarly the group of the Adityas should be placed between the 
Lord of the Gods and the Ishia Dh ita, Ary ami, and Mitra so also, 

\ aruijak, Amsuh and Bhagah, likewise Indra, Vivisw in, and Pftshl and a 
Parjanya known as the tenth , then Twashti, and then Vishnu not the 
last though born of the last, these are the twelve Adityas described by 
their names ” 

The point towards the west of Agm is known to be the place for the 
Kudras Virabhadra, Sambhub, Ginsa of great fame, Ajaikapld, 
Ahirbhudhuja Pititki *he never defeated, so also Bhunn idhisvarahj 
Ivap ill the lord of the people Sthlnub, Bhavah, and Bhagavln are know n 
to be the eleven Rudras ” 

‘ Between the Lord of the dead and Rakshas a place should be 
assigned for the Mother Deities viz Brdrnhl, Maheswan, and also j a 
\ aishnavi, V&ruhi, Mahendri and Chdraunili accompamed by the bands 
of the followers ” 

‘ The point to the north of Nirrti is known to be the place for 
Ganesa and the place for the Maruts is said to be at the northern side of 
Varuna , Giganah, feparsanah, V&yuh, Anilah, and also Marutab, Prlnah, go 
and the two viz , Pr&nesa and Jiva a~e known as the eight Maruts 
A wise man should invoke the goddess Durga at the northern side 
of the balance ” 


Here as before, also the use of the word ' balance * is indie itive by an 
extension of the particular ordeal which has been contemplated In this 
manner, one should offer worship to the deities which have been invoked 
in their respective places ’ 

To that effect proceeds the Same Author “The worship of these 
deities is, howeverj known to be by repeating their own names.’ There 
also, the Same Author mentions the order “Having offered worship to the 
Dharma commencing with the argbya and ending with the decorations, 
thereafter, one should offer arghya Ac to the other deities ending with 
decorations ” ‘Of the other deities * t e commencing 
Page 10S* with Indra and ending with Durgi. The offering of 
arghya etc. to these should be in accordance with the 
sense of the words, and not in pieces For in that case, there would be 
the incongruity of a simultaneity deduced from the text of the details 
After having offered decorations to Durg3, to Dharma, and f) the deities 


25 
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Putting up the Balance 


This procedure, moreover, la common to all the ordeals So says the 
Same Author “This rule and the procedure in its entirety , one should utilise 
in the case of all the ordeals The invocation of the Divinities, likewise, 
should be done in the same manner.’* The meaning is that all the acts, 
viz , commencing with the invocation of Dharraa anl placing the earth on 
the head of the subject of purification should be done m all the ordeal' 
Likewise, nfc the end of all the ordeals, a good Dakshml which will create 
satisfaction should be gi\en to the head sacrificial pnest and others To that 
effect is the Same Anther “ One should give satisfaction to the sacrificial 
priests, the head priest, and the other Achftryas by means of Dahslnrri ” 
Thus ends the Procedure common to all the ordeal* 


Now the Procedure for the putting op of the balance Dhatiropaij&vidhil) 
There Nirada 1 ‘ After lming well fastened the two scales hy the 
hooks of the beam, he should place the man in the one scale and a stone in 
the other” The meaning is that having fastened the two ropes to the 
two scales by the hooks and the beam prepared according to the rule' 
The use of the word stone ’ is indicate e, by an extension, of earth and 
the like also Hence also PitSmaha “ The two «cales should be fastened 
to the sides of both (the posts) and (blades of the) darbha grass should Ikj 
placed in both the seats with their ends turned towards 
Pagi 109* the East In the scale towards the West should I e 
weighed the parties ( performing the ordeal ) and m 
the other the clean earth, avoiding the bricks, the ashes, stone* skull, 
ami bones ” 

The combination of the bricks anl the stones with the earth 
is prohibited , and there is no optional rule, these two al'o having been 
prescribed To that effect Narad* 1 ‘ There he should place a ln*kel an l 
fill it with bricks mud and grains of ran l ’ The meaning is tliat with 
l ricks, with stones or with rand grains Or the basket may be filled with 
lieans as lias l*en stated in another Starts ‘ Or a heap of beans 1 Tims 
"file role ol option s‘lioui*i 'i*e tmtierftooh Wmeas-n-fiig Yue Wunee in the 
case of stone, earth bwchs, ran 1 grams, and txnn* lienee also |_s b<* n 
ttated by Kara da * The 1»11 of earth and the accused person one should 
bol 1 finally in the balance In the northern scale, one *houlJ ho! 1 tie 
ptrton, an 1 tn the southern the stone ” 
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The expression ‘in the northern scale’ has i reference to the 
balance, constructed extending from the southern to the northern 
direction Although a construction m that manner has not been 
stated before, stall from this very text, it has been established 
5 as of course that having constructed the foot pillars stationed east west, 
the balance should be constructed leading towards the noi th, and there is 
no contradiction whatsoever 

To the expression should hold in the balance,’ the supplement is 
‘any one from among the (guilds of) tradesmen etc ' To that effect also is 
10 Vishnu 1- " The same moreover a man from among the guilds of trades 
men goldsmiths or of braziers should hold (equally) ’ ‘ The same ’ 

i e the balance When held by any one of all these they should be 
appointed by the king for the purpose of marking the equipoise To that 
effect is Pitamaba Persons expert in the weighing of balances should 
15 be appointed as judges such as the tradesmen goldsmiths, and the braziers 
likewise also These when appointed, moreover should carefully inspect 
all around , to that effect also Narada 2 Goldsmiths merchants and 
skilful braziers experienced m the art of weighing should inspect (the 
beam of) the balance 

20 In regard to ( the functions of ) the inspectors says Pitamaha 

‘The judges should always make the balance even and m a line 
with the su'pender and the wise should place water over the balance , 
that balance should be considered as even wherein the water does not 
move The clay suspenders hanging down upon the two arches the con 
25 nection of these which is even on the tops of the two rings is the balance 
even and m a line with the suspender So also Narada 3 * In the first 
weighment, the weight of the man should be ascei tamed with the aid of 
experienced men and the arch marked at the height which corresponds to 
the even position of the two scales ’ 

SO After ascertaining the evenness sajs Vishnu 4 ‘The equipoise an 1 

the man having been made equal m weight, and (the position of the scales) 
well marked, the man should be made to descend from the balance 
‘Well marked t e for the purpo«eof marking the evenness, marked with 
white lines at those points where the ropes of the bah nee are joined 
35 together 
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After the descend says Pitamaha “Having first got the man weighed, 
and after lnvmg got him down the balance should always le kept 
adorned with buntin 0 s and flags ’ 

After these preliminaries the procedure common to all the ordeals 
» e commencing with the invocation of the Dnaruia and ending with the 5 
placing of the parchment upon the head of the accused, should be obser 
\ed Foi the Same author says “This mantra and the whole of this 
procedure, one should observe m all ordeals , in the same manner, the 
invocation of the divinities should be made ” There in regard to the 
material for the worship of Dhrma, Narada states a special rule * “With 10 
red sandal paste, red flowers, curdled milk, fried puddings, rice grains 
etc. first he should offer worship etc to the balance, and then should do 
honour to the respectable ’ ‘Balance* 1 e Dharma, posted in the balance , 

‘The respectable , such as Indra and others 

After placing the leaf on the head of the accused, says Pitamaha 15 
‘One knowing the Sastra should invoke the balance 
Page 110 • thus ‘0 balance, you have been created by Biahman 
for testing the sinful , from the lettei dha ( iq 
your name) you are Dharma incarnate, and since from the letter ta (in 
your name), you determine the guilty man when weighed (in you ), there 20 
fore you are called Dha fa (*ja) ’ ‘One knowing the Sastra’ t e the chief 
judge , as the Same Author has stated ‘In regard to the ordeals, 
the Chief Judge should duly perform all the acts 

Thereafter, the accused also should invoke the balance To that 
effect Yajnavalkya 1 When men versed in holding a balance have seated 55 

a party therein, weighed him against an equal weight, marked a line, and 
caused him to descend (100) , O balance thou art the abode of truth, and 
wert created by the gods in the olden times, therefore, O, auspicious one, 
speak the truth, and free me from suspicion (101) O Mother, if it be 
that I am the sinner then carry me down If I am pure, carry me 30 
upwards,’ thus should he (make an) appeal to the balance" The meaning 
is that with the mantra , commencing with O balance’, and ending with 
‘me upwards', the accused should make an appeal to the balance before 
getting ui ogam 

Thereafter the Chief Judge should seat him in again To that eSect *5 
Nirida 1 “After having admonished with solemn imprecations, he 
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should cause the nrui to get into the seat agun, when there is no wind nor 
rainfall, and aftei having placed the puchment on his head " ‘After 
liavmg admonished with solemn imprecations’, i e the meaning is, that after 
having bound the holder of the balance with solemn oaths The oaths 
& also have been set out by the Same Author ‘ Those regions which have 
been stated for a Bruhrmcide, those regions ( which aie ) for false witnesses 
these regions are for the holder of the balance who holds the balance 
dishonestly ” 

After seating him again says Narada 1 “When he has ascended the 
10 scale, a twicebome man holding the scales (in his hand) should address 
thus , ‘Thou art called dMid, which word is synonymous with dharma 
(justice) Thou knowest of all beings the bad and good actions also , thou 
alone 0 God, knowest what human beings do not know This man who has 
been arraigned in a cause, is (being) weighed upon by thee , therefore be 
15 pleased to free this man, who is under a suspicion, according to Dharma 
Thou art far superior to Gods, demons, and mortals in point of veracity , 
0 divine lord you are linked with truth by means of the auspicious and the 
inauspicious signs The sun, and the moon, the fire, the wind, the sky, 
the earth, the water, the heart, the (god) Yaraa also, the day, as well as 
20 tbe night, and the two evenings, and Dharma also, ( each one ) knows the 
action of men’’ The meaning is that after having duly placed the 
accused in the scale in a proper position, tbe Chief Judge should address 
commencing with ‘0 Dharma’ and ending with (the word) ‘action’ 

After the pronunciation of the raantia Pitamaba ‘One knowing 
25 astronomy and who is the best of Br&hmanas should observe the interval 
of time, the interval of five vm&dis should be determined by those who 
are experts in determining time Among the umpires tbe best oE the 
Br&bmanas who would depose only to such (a fact) as Ins been seen by 
them, who are wise, pure, and who are not covetous should be appointed 
30 by the king , from their verdict should be inferred the decision about 
innocence or guilt 

The interval (required) for pronouncing three hundred loDg letters 
make five Vtn&dis To that effect also another Smrti , “( The internal 
required for pronouncing ) the long letters is ( known as) Prdna , six 
35 Pr&nat make a VtnAdt' Thus, therefore, the meaning oE the aforestated 
texts to be inferred is that the Br&hmana conversant with astronomy by 
pronouncing long letters should measure up the interval of five Vtnddih 
1 Ob I 277-279 
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the accused should daring that interval, remain in the balance , during 
this interval the appointed umpires should make up the decision as to the 
innocence or guilt by means of the signs of success or defeat 

What then are the signs of success or defeat ? Anticipating this, says 
Nirada 1 “Upon being weighed, if he increases 1 he is undoubted!) 5 
innocent , if (his weight remains) the same or (if it) becomes less, the 
man cannot be declared innocent” 

As to what moreover has been stated by Pilamaha “If he becomes 
less, he will not be ( regarded as ) innocent, according 

Page 111 to some however, if he remains the same, he is not 10 
innocent, one who remains the same should be regarded 
as guilty of a petty offence, while one guilty of a great sin becomes 
less , there the expression * According to some is mten led as evidencing 
respect, and not intended as indicative of innocence according to his 
own opinion , for persons committing petty offences are also guilty , there 15 
fore, there is no distinction whatsoever in the defeat of one who becomes 
less and one who remains the same In regard to the punishment and 
the penance however there is a great distinction, for punishment and 
penance follow ( the degree of ) guilt 

As for what has been stated by Brhaspah 1 'If one who is accused 20 
becomes le»s m the balance, he shall be held guilt} , but if he remains 
even he should be weighed agun If he increases, he becomes successful * 

The meaning of that is this 1 he decision about the guilt of one who 
stands e\ en ( in the balance ) is not to be made after the proceedings of 
the first weighment, but if when weighed again, there is still the evenness 25 
also then the guilt should be determined upon In the same way, m 
the case when the scales are broken or such other like cases also the guilt 
or innocence of one who is being weighed again must not bedecided upon 
To that effect also Kityaywu “When the scales break, or the balance is 
broken, or the ropes also as also when a doubt arises as to the innocence, JO 
one should again test the man*' 

The ( subject of ) doubt about the innocence however, has been 
elaborated by Narada “When it is broken up m the top points of the 
balance, or when the level point lias deviated, or when it has been sliaken 
by the wind, or goes up or down even, or also when it suddenly slip, 3 ^ 
away, then one should resort to neither ( conclusion ) ’ The meaning )( 

1 Cb I 283 " 
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that when the ends of the balance Ime slanted sideways, as also when the 
the watei ] laced for ascertaining the evenn ess his moved, or also when 
under the force of the wind the balance qtmers upwards and downwards, 
or when it slips off from the hand of the holder of the balance, then one 
5 should not give i decision is to success or defeat 

As foi what again has been stated by him “ Should the base burst, 
or the scabs bleak, or the beams of the hooks split, or the strings burst, or 
the transverse beam break, the accused shall be acquitted' that also has 
a reference to where the cause of the breaking etc is not visible 1 , for like 
10 the ordeal, the breaking 2 up of the sciles etc is the cause of purification 
Here Pilamaha “ When oil the umpires declare the innocence or guilt to 
the lung, then the King surrounded by the good people, should call up 
the acquitted person and do him honour, and also should bring about the 
satisfaction of the sacrificial and the head priests by dalshimti The 
15 king causing this to be observed, after having experienced enjoyable 
luxuries, obtains great fame, and becomes entitled for the supreme Brahma " 
Thus m the Smrticbaodriki the procedure about the placing in the Balance 


Now the Procedure about the ( ordeal of ) Fire Agnividhilj 
There Pitamaba ‘ I shall describe the procedure for the fire (ordeal) 
20 in details as dictated in the Slstra , one should cause eight circles to 
be prepaied, and the ninth in the front likewise The meaning 

is that at a wellknown place as prescribed by the rules such as 
a temple oE god or the like, having performed the purification 
( ceremony ) oE the ground by digging and sprinkling, there the 
25 Chief Judge should prepare nine circles ending towards the east, 
after observing a fast, being directed by the King’s command 

These, moreover, should be prepared with cowdung ns the Same Author 
has stated “ These, moreover, should be prepared by (means of) the 
cowdung and should be properly sprinkled” The internal extent and 
measured these both have been pointed out by YajSavalkya 3 “ A 

mandeda (circle) should be understood to ‘be of sixteen angvlas , and the 
same should be the space intervening " The meaning 
Page 112* is that the circles and their intervening spaces should 
(each) be made of the extent of sixteen fingers 

' l On p "ill 1 17 for 

2 For re4 ' 1 
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The presiding deities of the Mandalas have been pointed out by 
Pilamaha : “The first circle should be dedicated to the god Agni (Fire), the 
second has been stated to be for Varuna ; the third for tbe god Yfiyu 
(Wind) ; the fourth to tbe god Yama ; the fifth for the god' Indra ; the 
sixth is stated to be for Kubera ; the seventh to the deity Soma ; and the 5 
eighth to the Sun likewise; the ninth for all the divinities; this is the 
rule known to all tbe experts in ordeals.” 

Here the Fire is worshipped, therefore, it is ( designated as ) 
‘dedicated to Agm’, as a mandala is not possible to be for Agm 
either upon the ground 1 of the oblations being offered, or because of (its so 10 
having been mentioned in) any SSkta, In this manner also should be 
considered ( the position ) in regard to Mandilas for Varuna and the 
others, to be by reason of their being placed there for the purpose of worship. 

Therefore as in the text • ‘ Let the cup ( Chamnsa ) 1 go away to the 
Hotel etc.’, by reason of the (collective)’ appellation indicated in the 15 
directing mantra viz ‘ The cup be for the Hold,' as the right of the Hold 
and the others arises, in these places, of consuming in Che cup, so by 
reason of the appellative * ‘of the Agni, etc.,’ the worship of Agm and the 
rest should be made in their respective places ; this is established from this 
very text ' 20 

Therefore, after the sprinkling of the circles ( mandalas ), one should 
offer worship to the presiding deities of the mandalas Thereafter, one 
should throw darbhas with their ends towards the east . as the same Author 

1 The meaning is that there is no offering of oblation p'oicnbod in this 
connection, nor has any special section of the Veda directed this to bo done 

2 Bee Jaimini III V 22 (in the 7th AlhiLnraxvt and aim the 8th and 9th 

Adluharanas 23-30 Sutras ) The Sutra reads thus URUfTFUnrilnW 

By rooson of the SanlhyQ in the case of spoons ( or cups ) and of the mention of the 
connection being for it 

In the Jych;htoma sacrifice is the Vedic Text sfipftVRH vfsm vfidtrr, vchvrw. 

Here the position is suggested that, as there is no specific text to that effect, it 
does not sanction eating from tho spoon To this the answer of tbo Si i Ihintin is that 
here there is a general eall for the Chamnn ( ) i « thorn who are entitled to the 

use of tho or «pocn, and thus they are collectively de«tgnated by the app Hatton 
(uwnvt) ns an anthontative statement by tho Achcryas called uurcair By the 
etymology of the word also, the conclusion la that the-o priests arc entitled to 
dunk Soma 

Applying tho rule here, the Author says that by tho very fa^t of the hrtjsts, or 
appellations snch as wilT, Riyrr &c it is established that tbo several deities named 
should be offered worship 



508 


The Mnlt Homci 


has stated * “ At each mandala should be offered husa grass as directed 
in the Sttstra *’ To the southern direction of the first mandala and not 
at a long distance, after having established a Grhya fire, one should 
perform the pacificatory 3 sacrifice ( S'dnti homa ), as the same Author has 
5 stated ‘ With the object of securing peace ( S’dnti ), one should offer one 
hundred and eight oblations of ghee into the fire”. 

The sacrifice moreover, sbou'd be offered with the oblation mantra 
* To ngm, the purifier, this oblation, SvAhA ' so lias been stated by the 
commentators 

10 Thereafter, in that fire, one should heat the iron ball To that effect 
Pitamaba “ After removing all angles and making it even, one should 
heat in the fire a ball of iron of eight angidas and weighing fifty palas ’ 
‘Even,’ i e not low, nor high The mention of the word samam , ‘equally’, 
again a second time is with the object of ordaining that oue should 
15 heat it all round , one should heat a ball of sixteen palas , vide the text 
of Sankha and Likhita 5 Thereupon after having taken into the cavity of 
his hands joined together a red hot iron ball weighing sixteen palas and 
covered in seven avatlha leaves, he should go seven times to the 
boundary line ” 

20 The heating however, should be done by an ironsmith ; so says 

Narada 1 “One who is a brazter by birth and moreover who is an expert 
m working with fire, and one also who has witnessed the performance 
elsewhere, by such a one should the iron he heated m the fire " 

By the expression ‘one who has witnessed the performance elsewhere', 
25 is indicated that as in the case ordinarily, for the purification of 
iron, when well heated it is sprinkled with water, and having been heated 
again, it is again thrown into the water and the heating is done again 
with the object of accomplishing the perfection of the iron, in the same 
way should be done here also 

;0 There, while the third heating is preceding, one should perform the 
ceremonial common to all the ordeals, such as commencing with the 
invocation of Dharina, and ending with the placing of the leaf on the 
head So also Pitamaha “This mantra ceremonial in its entirety, one 

should utilise in regard to all the ordeals , and one should perform the 
55 invocation of the gods in a stmilar manner ” 

1 twrr’U A 'name* or appellation’ 

2 5Tfi?rtW a sacrifice with the object of avoiding evil or 

1 Chi 288 



Further procedure by tie accused, by the J ttdge SOS 

Tlieie, 111 1 egard to the means foi the worship of Dliarma the Same 
Author states a special rule * There, the lord of men ( i e the Ling ) 
should cause the worship of the fire ( Lit consumei of oblations ) to be 
performed with red sandal paste and perfumes and with red flowers 
likewise ’ In short, of the Dharnia invoked in the fire in the redj hot 5 
iron ball of the fire Red sandal paste and perfume, ( make together the 
compound word ) ‘red sandal paste and perfume , with these two This 
rule is not in regard to the means of the worship of the god Iudra and 
others, as it has been particularised by the woid ‘of the fire ’ 

Marita states the procedure to be followed by the accused after the JO 
affirmation leaf is placed on bis head ‘ Thereafter he should stand with 
his face tuinel towards the east and the fingers of his lunds stretched 
forward with wet clothes on, and also dul) puuhed having placed the 
leaf on his head ’ Here, moreo\er he should take his stand in the 
man lala as Pitamaha has stated He should stand in the mandah to the 15 
west, with bis face turned towards the east, and dul} purified 
Pagf 113* 

Vishnu 1 states what is to be done by the { pel son ) accused as 
well as by the Chief Judge ‘At the beginning itself he shall 
mark the hands in which paddy has been crushed ( The two 
hands ) m which paddy has been crushed are the bands in which JO 
paddj has been crushed By this it conies to be stated as of coui'O that the 
accused shout 1 crush the paddy with Ius bauds and st md with the 
fingers oElns hands stretched out The meimiu of the expussioi ‘shall 
mark , has been eliboiatel by Narada J ‘He shall carefully tnuk the 
signs on both lus hands winch weie made i»efore an 1 weie (1\ m„) In Ideit 25 
with scars and without scars also The meaning is tiiat w ith the object of 
raaiking those which existed before the holhng oF the lue he should make 
signs like the swan s feet by means of the led lac die at the ®carred spots 
in the two hands of the accused fco also the Same Author sa) s ‘ At all 
the scars on both the hands, he should make the mails of a swan s feet 30 
Yajnavalkya 3 states the performance at the next stage "After having 
marked the hands m which rice paddy had been rubbed thereaftei one 
shonl 1 place leav es of anattha, and as manj ( rounds of ) thread shoul 1 
he coil around Vijhnu * also ‘ Thereupon, he should place seven leaves 
of the (maltha tree in the bands stretched out, of the person with bis face 35 
turned towards the east These moreover, together w itli both (his) hands, 

1 Ch XI 10 2 Cb. L 301 a Hook 11 ioi 4 ~ 0 bTxr 3-4 
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210 Ho the land sftwlH becnm? 

he should circle lonnd with a thread’ B3 the nse of tlu w 01 <1 tilth, 
‘thereafter’, it both places, this appears to be comej e 1 \ u according to 
this view, the offering of oblations etc which has been stated in other 
wfts to be performed in the interval between the miikiug of the hands 
5 and the placing of the leaves that should not be done 

Tlius moreover, wb it has beeu stated b} Narada, \ 1/ In this manner, 
having done the marking of the hands of the accuse 1 out dioul l offer 
oblations ofgheeiutotliefiie with(the recitation of) mantras with the pur post 
of securing peace Wl en the Gods an 1 the guaidmi duties of the regions 
10 hate beeu appease!, he should turn his face toward* the sun an 1 pronounce 
loudly this mantra ‘0 File, thou mo\est in the nisi !e of all hem s and 
art witue«s , thou cirriest the oblations to the p ods, an 1 when ol litions are 
offered to you you bestow peace \\ hitevei (be the) sinful or inentorious 
acts of men winch lie hidden thou alone knowest 0 God, which mortals 
lo do not know Since I who have been accused at luv am j laced under a 
suspicion be pleased to free me according to Dliarma While he is al 
dressing in this way, the iiands of him the intelligent one should lx 
covered with seven even leaves of / lattha The meaning is ‘with 
mantras’, t e such as 'A hrthnena rajasa etc (with bhch dust etc), 
20 with nine mantras, bunging out the planets the Gods such as the 
A asus Adit} a* and Rudras, and also the n nardian deities of the quarters, 
when appeased with the oblations of ghee off 1 red in their respective 
names all that sboul 1 be regarded as optional 

As for the characterisation stated of the leaf viz even, that is 
25 always apphcible 1 bus, 111 the case of both alternatives the leaves si oull 
be of even sue likewise m regard to the encirclm Q threal also a 
special rule has been stated by the Same Author He should encircle both 
ban Is with seven white thread yarns ’ *\\ lute , 1 e of white colour 

As for what has been stated m Another Smrti ‘ \\ hen carrying the 
i0 red hot iron m botli his hands coverd with seven trl 1 leaves, an l if 
titibm lit at the seventh step 1 1 is ( u 0 irkd is) innocent , that has a 
reference when the fi inttl 1 leaves arc not available As «ays PiUmaha 
‘ 1 roin the pip} ala is the fire produced pi] jkiI 1 1 as beeu declared to be the 
kin ' of trees therefore, a w isc man should place its leaves on the two 
35 hands The meaning is that itif 1 is «o bi 0 !ily praised therefore its 
leaves only should be taken as far as possible the S' am leav es have also 
been added to tlu. leaves stated before To that effect soother Smrfi 
‘ fceven jn[>pala leaves or tl e mm leaves similarly, of the dmfi, seven 
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leaves, and nee besmeared with cards, one should pUce” Likewise one 
should place flowers also, as Pilamaha has slated “oeien fnppda, whole 
nee grains, flowers ind curds”. 

Thereafter, when the iron hall is heated, the Chief Judge should 
resiiectfulll addless the fire in the iron hall with the mantra commencing 
with “0 fire, thou art the Gods" etc and ending with 0 great Fire To 
that effect Pitamaha “When it lias been heated, tlieieafter, being duly 
purilied, one should invoke tile fire, after, lioweier, haling perfonned the 
invocation of the Gods m accordance with the lilies 
Page 114* 0 fire, tlmu art the four gods, tliou art also offered 

oblations at the sacnfices, thou art the month oE the 
Gods, thou art the mouth of the philosophers Being in the womb o 
all beings, tliou knowest all their good and bad deeds , since tliou purifiest 
the sms, thou art called the purifier In the case of sinners 0 lire 
exhibit thyself, appear in flames, 0 tliou holy purifier while to those who 15 
are pare m thought, be cool, 0 great Fire 

Pile mention of the invocation of the gods, such as Dlianna an 
the rest, ..only an extended application of the . dual commencing wit , 
the invocation an 1 ending with the purification of the hand o the 
accused, and the placing of the flower V..W however states n o her 
mantra in the form of an address to the lire the iron ta Thou 0 
Fire dwcllest ,n the interior of all created beings like i w. ness O Fire 
thou k, lowest what mortals do not comprehend This man being arrai med 
in ft cause desires to be cleare 1 from guilt Therefore may est thou deliver 
111 , ‘tam till, doubt acceding to law ' fins mantra the form o ... 
address is to be used ,n entirety and not by alter,. at, v«, lie objec 
hegged for, being ,iart,cnlirlj concentrated,,, the person of the accused 

having to be separately achieved in the open 

. . .... nf NiraJa 2 ur " ben it lus i>een 

As for the invocation in the tevt ot ruraaa 
, . , ,i,„ ,i„„l l,„.„, . U pure Bnhnnna who reveres the truth and I, 

fo" mo." amongst the aiM,.,-, should address ,t as follows ‘l.men to the 
law of Jlanu winch IS superintended lit tl.e guirdian denies j ot the world 
ti. L trw „ r t tlin incins cf purification ami the exalted mouth of 
ainhe g'l, ’^”,' dwelling 11. the .Wirt of al. Iwmg., Loowcst tin. affair 
Truth L l falsehootl proceed from ll.J tongue Dc-U «* to ,1, iw thy ..If 
unworthy of the character thus attributed to tl.ee in the ' r, las an 1 other 
WV* lhi« man (tK lent) ha« l*en thus ch arged h> th e other 
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Proced ire after the invocation 


man (the plaintiff) and has denied the chirge (declaring) ‘I mil hold the 
fire, so as to show that it is all untrue ’ Thus confining in truth, this man 
is holding thee Therefore 0 Fire, be coo 1 for him, if he is speaking the 
truth If, however, he be telling a he, as a sinner, burn his hands ’’ 
5 has been stated as the invocatory address, tliat alternates optionally with the 
mvocatoij address stated by Vishnu and Pitamaba as fming the same sen°e- 
When the invocation is made as stated by Narada, then the Same 
Author states the procedure to be followed after the invocation “This 
prayer having been carefully written on a leaf and recited, he should 
10 fasten the leaf on Ins hand and after having done so, should then give 
him the iron ball” The meaning is that after having made him carefully 
listen to the import of the aforestated invocatory prayer, as also the 
meaning of the manlia stated on the leaf winch was placed on Ins head, 
and after depositing the leaf in its proper place, the iron bill should be 
15 given (into Ins hands) 

When however, the mvocatorj prayer is made as state 1 bj Vijhnp 
and Pitamaba, then after that is offered, Pitamaba states the procedure 
‘ Thereafter, taking it up the King intensively devoted to Dbarma, by 
means of a prong, should plate it in Ins hands or one appointed ” The 
20 order of words is that ‘having taken up the iron by means of a prong* 

* One appointed * t e the Chief Julge 

Yajffavalkya 2 states the proceduie to be observed before the placing 
in the case of both alternatives " 0 Fire, thou pervadest the innermost 
parts of nil created beings jou are the purifier 0 omniscient declare 
25 like a witness the truth about me from my virtues and sms ’ After he 
has add re sed in this manner, he should place in both bis binds a 
smoothened ball of iron weighing fifty ) ila:> and (made) redhot b) fire ' 

‘ 'W hile he has addressed m this maimer,’ i e while be was making the 
invocation of the fire as aforestated 4 of ins ’ » e of the accused 
30 The Same Author 5 states the procelure to be obsuved b) the accuse l 
after the iron ball is placed “ lie lining taken it (into Ins hinds) shotil 1 
slowly walkthrough the sc\ en in tnd tUts ’ Its meaning Ins l*eu expounded 
bj Vishnu* That man after humg taken it, should \ roceed through the 
(seven) circles putting Ins stejs not too hurnedlj, noi hngermgh eitner 
35 “Through the Circles le the me uung is, commencing with the second 

and cn ling with the eighth To that effect also Nirada 4 Having taken 
jt up m both Ins luuds, wl en a ddre«scd h) the Chief Ju l r e, and l»avm„ 
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After throwing down the ball examination of the palm 

stood in oiie, from there he should proceed to the other seven in a str light 
manner Without being confused, he should go slowly 
Pagf 11a* unprovoked by the fire should not let fall without 
reaching (the point of) the ground which was fixed 
upon , he should not go beyond the mandalas nor should he place his foot o 
on this side and having gone through the eighth mandda, the man should 
let the fire go from there ” ‘In one,” 1 e in the first mnnrfala , ‘from 
there, others ' l e the second and the following The letting down of the 
fire moreover, shoul 1 be done in the ninth mandala as Pilamaha has 
stated “After having gone to the eighth man Ida , a wise man should 10 
throw (it) down in the ninth ” 

After the placing down, Narada states what is to be done by the 
umpire “He should make an examination of the hands of him w ho has 
left off the ball , t s the implication is with a view to ascertain the 
innocence or guilt 15 

Theie, the Same Author mentions those signs which are mdicitive of 
innocence In the signs obseived before there one should mark otheis 
also IE another circle of red colour caused by the fire ( is seen ) such a 
one should be legaided as impure and deeply immersed in the path Of 
untruth The meuung is that one m both of whose hm Is is observable 20 
any tumour or the like (mirk) caused at any place one should know such 
a one to be unpurgited One, tnoreovei, in whom none such is found, 
such a one should be known to be innocent 

To that effect also Vishnu * One whose ban Is ire burnt even so 
little, shall be deemed guilty, but if he remains wholly uubunit that man 25 
is Ireed from the charge 1 

When however there is a doubt whethei he isb irnt or not burnt there 
sijs Narada 2 ‘If it cannot he determine! whether the luu Is ire burnt or 
not, one sh ml l give him paddj nee to be crushe 1 with <11 Ins might seven 
tunes I lie gruns having been crushed by him if he is declare I in this way 30 
to bt. uiiburnt by the members of the Court he shill homuribh b» let 
off vs (being) innocent if lie is burnt he shall he p umhe l m due or ler ’ 
Pilamaha dso ‘ W heii it was carried thereaft-r, one sho il l rub 
pidlj rice or barlej if to the end of the day there be no disfiguration, 
one should declare him to be innocent The meaning is that when both 15 
the hm Is <r<- without on) disfiguration, one about i declare liu n to be 
innocent s *jih. red as When both the Inn Is are w ithout Jin 

xT b 2 clTIoS^t 
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The test of tnnocerux or otherwise 


disfiguration* Acundmg to their opinion immediately aftei the carrying, 
the innocence should be detei mined 

*■ It may be said, indeed if the re iding viz ‘at the end 
A\ Onrtcriox of the day, he should be declared to be innocent* be 
3 adopted there Mould be a contradiction with the text 

oE Yajnavalkya 1 ‘After he has thionn away the ( bill of ) fire, and 
tubbed Ins hinds mth nee, if he (is found to) be unburnt he 
should obtain an acquittal’* ( The Answer is ) Do not say so 

Tor as is the case Midi the iule ‘After taking away, he offers 
10 the paridhts 2 as oblations into the fire* , the gei undial termination is 
possible even if theta be no close contiguity 

As for what has been state! by that Author 3 viz 1 If the ball falls 
down ill the way, oi m the case of a doubt, fie should cairy it again”, that 
has a reference where the doubt is not dispelled, eten when the paddy rice 
lo have been rubbed, or in refei eucL to a state of doubt as to whether the 
non-burning or burning will be the result of tiuth or falsehood oi whether 
these resulted owing to attention or linttention as to the visible mark. 

In the lest ‘If the ball falls down in the wiy’, should be understood 
as implied , the text ‘And it he is not found to hav e been burnt’ I or if 
20 he is found to be burnt, the want of muocence having been determined, 
there would be no loom for carrying igain Hence also Narada 4 “He, 
howevei who lets it fall in the midway, and is not found to have been 
burnt, he should be made to cany the lue again , this has been fixed as 
an established iule* ‘And is not found to have been burnt* i e m the 
23 cavity of the two hands, is to be understood 

If fie is found to he burnt it any other part, evt» then he should 
certainly be made to carry agun To that effect also Kityayana If the 
accused person slips off oi is burnt at any other than the (pioper) place, 
the gods do not legird him as burnt , to such a one it should be idmint* 
30 stered a 'am also * Again il'o i e. even once more 

In this connection Narada 5 “Adopting this procedure should the 
ordeal by lue be admimsterel at all times, has it been stated otherwise 
than in smnmei tnd duung very cold reason* 

Thus ends the procedure about the (ordeal of) Fire 


* 1 Book II 107(1) 

2 ntui TS C'C arc tlio three pioces uf tnigs {laced (in the three si le* of the altar 
except*"? the cast tbs; are taken fro nth- Vnmf papain or the l lenian tree 
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Non, u* (the ordeals of) Wjl/r and 1‘okm h is e Iwn t'isen iij» to bead- 
ministered, without mentionin',’ the pronilnn* therefor. 

Vagi 116* theprocti are lor (the ordeal of)h*i'vnsl«mitde*mlied. 

Koiatidhfli 

There Yij8aT»lkya 1 : “ Has in" worshij’jied the stern ileitic*, he 5 
i’woM collect the water in whtdi tlies were bathed.’* * Mem deities,’ stieh 
m Itndiw, Dur£\, Aditsa, and the like. 

The meanim* is, that tie Chief Jml"e aftir Jmni" oWried a fait, 
tasici" duly w orslnpi»ed an\ of the«e with the sandal mate, riee ynttH, * 
etc. ami after Iminjr bullied (it), then he «h»uld earn tint water or its 10 
hath to the place of the ordeal Hasinr po«ted the mm tliere. and after 
hating performed the procedure common to all tlieordeils si/ coinmcnem,' 
witli the imocitton of DJnrtua and ending with the pi inn" of the leif 
npon the be« I of the anuv i, and turning the jnijsfd with hi* fare 
towards th<* ran, hcdiould make him drmk three kin Unis from the water 1$ 
M prepared l»efore A in vt'Mi for three handful* morons er. should k* 
tnsde at that sen time with omdmi", so has lieen ‘tiled hy tie 
commentators Hastily made him (stan 1) ficm,; the tun, and after making 
him | rar, one should make him drink To th it e'Teet YajSsrifkya 1 : 

'* liter (after, making hint hear (tin* nvin/m) lie »!«niH male htm drmk SO 
fr»m flat water thre- handfuls" 
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Dttiie’t whose wafer should he admtntifered 


‘‘Having invoked the terrible deities, from thewatei of then bath should be 
diiuik threehandfulsof water, utteimgat the same time the words, ‘f have not 
dont this mtenttonalh with his Cice tinned towards the deity (invoked)’ . 
In this way, it may happen that the Kosa may be administered by 
o blinking tn the luthwatei oE any deity wbatsoevei So Pilamaha states a 
regulating rule “Of that deity whose devotee lie is, the water should be 
drunk by him In the case of an equal regird for all the deities, that of 
Aditya should be given to b» drunk The watei of Durg i should be 
given to the thieves, as also to those who make a living upon their 
10 weapons The water which is of the ( iesplendent)Sun, a Cr ilnnani must 
not be made to drink that” 

Thereafter the Same Author states the rule regaiding the part to lie 
bithed 1 Of Durgn,one should cause the tnd mt to be bithed, vvhdeof Aditva 
the circle, while of the other deities also, the weapons should be bitbed ’ 
15 After the drinking of three handfuls says Kalyayana : “Now, if a 

calamity through fate occurs within three weeks the accused should he 
compelled to pay the amount, and a fine also’’ ‘Calamity through fate' 
t e the appearance of a diseise caused through divine agencies 

The diseases caused by divine sources have been pointed out by the 
20 Same Author "A wasting acute diarrhoea, erraptions, pain in the palate and 
bones, an ev e disease, a throat disease also, and delirium is caused, head iche, 
and the bursting of the arms also , these are divine disuses for men” 

Other causes also, indicative of a defeat h »ve been pointed out by 
Vishnu 1 “He to whom happens within two weeks, or three weeks, an 
25 illness or fire, or the death of a relative, or a heavy v isitation by toe king, 
one should know such a one to be guilty , if otherwise, (to be) innocent”. 

By Narada 3 have been mentioned ( the signs of ) a defeat, such a3 des 
traction of property and the like “If within a week, or also within two 
weeks, occur to lntn any disease, ( loss from ) fire, death of a relative, 
SO destruction of property, or extinction of wealth , to himself personally 
one should infer from it his defeat ’ To himself, 
PaofIIT personally,! t not along with a group The word 
‘property {artha) here, is intended to indicate sons and 
the like , otherwise, the w ord ‘wraith’ {dhnnn), would be meaningless Hence 
Rl , also Brhaspati 4 . “If within a week, or within two weeks, one to whom 

JoIIt 7 * edition, it appears read* «m M he translate* ‘I hare’ and 

does not mention intentionally 
2 Ch XTV. 4-5 
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Intervals for awaiting the result 

1 1 calamity is produced in regard to a son, wife, or property also, such a 
one should be regarded as innocent, and there is no doubt (about this ) 

By Pitlmaln has been mentioned othei intervals also hither wit 
three nudlts, or seven nights, or even two weeks also, one to whom y 

calamity is seen (to have happened), such a man is certainly a sinner, 

‘To whom’ i e to the accused 

The Same Author says that the guilt as a sinner is inferable not on y 
from any untoward happening to the accused himself personldly, bu even 

from an untoward happening to his bth and tin also Not on y of 

himself only, but ,£ to( any of ) all h.s kindred occur a .< calamity n the 
form of a) disease fire, or the death of a kindred that _.ven .» it, 
indcation" The meaning is that, ,t ,s not that. f that, e the dmmse^ 
such other untoward happening occur only o i p jj l8 

the Kosa, hut on the other hand, if it happens to any one amoip, 

tlnd t ’ SZ “'1 another interval ha, been stated “ He, moreover to 
whom no misfortune happens speedily, must be held to be innocent m 
regard to the oath, " ‘Misfortune,' AM, , . the aforesWed dmea« etc ! 

ESS VjSlZSZ ^th aridecsive of pett; 

being appropriate in such '‘ “ se 0 ^ mterval. of three night, and 

lX“t“4 -tnc. to Korn have been ment.oned m 
regard to Kosa , , . 

There also it should be understood that the interval of three night, 
ha, a reference to an offence of a smaller degree than < < " 
administered), while that with an interval of seven mghte, howeier, 
of less degree than that for a thing m regard lo a 

charge) , for one for 30 

r-r-n- ,he 10,5 of tw “ t7 and tra - 

the drinking of the Kosa baa been ordained 

Ilaung regard to appropmteness however, in all cases, if an 
untowardness is seen at a time after the stated mterval, the person who Si 
ha, (been allege d to have) committed the enme should not be subjected 

1 Ch YIH. 116 


20 


2 01 K»tT*jan* 8e« *bor« pp 195 11 31-32 



218 


The Rice Or leal t Is d ration 


to a process o£ purgation, as the interval is quite enough and because of 
the possibility of other causes leading to (the occurrence of) disease eto- 
Hence also Narada 1 ‘ After (the lapse of) two weeks if any ( event 

of) great calamity happen to befall any one such a one must not again be 
5 subjected to a charge by the wise as the appointed interval has been 
passed The expression * Two weeks ’ is (only) an indication ( by 
implication) of the intervals stated before, and by the mention of the 
expression ‘by reison of the appointed interval having been passed ’ it 
would be equal!) so even if it occurred during any other interval 
10 Thus ends the Law about Kola 

Now the Rice Ordeal — Tandulavidhih 

There Pitamaha Now I proclaim the rule regarding the grains of 
rice which have been ordained to be eaten The rice (ordeal) should be 
administered in a case of larceny baton no other occasion whatsoever, 
15 this is certain ' ‘ Other i e in cases of adultery with women and 

similar other cases not involving a money claim 

In cases of disputes involving money however, even in cases other 
than larceny the rice should be a Immistered as Kalyayaua has stated For 
a half of that, the nee, and there would be the incongruity of a 
20 contradiction with the text Where a donation is denied ’ with which 
the passage begins Therefore the use of the word larceny should be 
taken to indicate disputes relating to property 

Here the performance is (to last) for two days There, the Same 
author states the acts to be performed on the first day One who has 
25 purified himself should wash the (grains of) white rict, 

Paoe US* paddy and not of any other and after placing (these) 
in an earthen pot in front of the Sun after having 
mixed them with water used for the bath, one should cause it to remain 
there it«elf, having first performed the invocation etc at night according 
30 to the rules. The meaning is that the Chief Judge having washed himself 
pure at night, having placed the rice in front of the sun, not at a long 
distance, and after having performe l m entirety the [ rehminanes common 
to all onleals, such as commencing with the invocation of Dharina an 1 
endio" with the oblations, and having washed the rice as so placed with the 
35 waterof the sunwash, should place it there onl) until the morning time 
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In the morning also what is to be performed, that also has been point 
ed out by the Same Author ‘ In the morning should (it) be given three 
times to the party with his face towards the east ’ The meaning is that 
the rice deposited at night should be given three times to the accused 

The Same Author also points out the part to be performed by the 
accused in the form of a repetition “ To one who is seated with his face 
turned towards the east, who has fasted, and who has bathed with the 
parchment placed on his head, having caused him to cbew the rice, he should 
be asked to spit thrice on a leaf ’ The meaning is that commencing with 
the sitting with the face towards the east, and ending with the spitting, all 
these should be caused by the Chief Judge and performed by the accused 
In regard to the leaf also a special rule has been stated by the Same 
Author “ Of the bhCrja (birch tree) only, and not of any other , if (that 
be) not available (then) of the jnppala ** 

This morning performance, moreover, such as chewing etc should be 
done at the Suns eclipse, so says Brha, pat, i “ After having observed 
a fatal the Sun . eclipse, alter having pnnfied onese)£ (by abilth)) one 
should chew the rice J 

Uk«w,.e the sign. o£mu« TO ril0 ^ 

Author 1 He is (regarded as) innocent. ,r u, . v . 
,!(,tbe)m 1K d W ,thblooa,he l!g0llty nt ’‘ t li tll '*P'“ « 
over , L, is that not only (or a mis', t “ W 

but that even upon any other „g n a! „ » i (regarded a.) guilty 
whose blood is seen (to issue forth) or *>‘0 Pll * n *k He 

lunbs shade, one should pronounce him to »r palate sink, or the 

Thus ends the U« regard, s^MjM^JJUty 
Sow the Law alout the heated H 
amaha I shall now state the anti * ^TapIamashaTidhi^ 


There Pitamaha 


for the lifting up of J“ted “faJu One sh^JpOM rule of procedure 

iron or of copper of sis 5 i (. a ,” v iarfQl a ® use a P°t made of 

earth of the measure of four a » to , <*> clPcle d „g lntot h e 

i e short a circle Having hhed up s aKttbr °min&il. 

or oil or with the cow s ghee only , and W so t „, th clarlfi d b Dlter 
at the ordeal spot, there one shoidd hea, F „ ? ^,hed , UahU 
‘ One should fill it wlt 1 c arl , , ™ D1 * Weigh,,. e w ne Anther also 

taking up eow s ghee one wh is duly pur* Jhy ^ , ond 

Bv reason ot tue use ^ °r atat it in thp fire" 

comhinLonrfcteifieih^ ^ hold to . 

1 : ^ended, but tb at*' 



can 

®ot correct ; tiie rule 0 £ 

ml™*™/ °f tbe ' t °' 3rJ 10 P 1 ^ ot to! »J * 

T^'r f 4 * C,anW >■““<«■ en "“"font, one -houldpour 

5 wh^Y ,nd ''««'< e h " of the sjht 

common^ W P p0c * e ^ , ng one shnnl i ° l!ie alternatives also, 
Dharroa a °, a ordeals such ns ' ‘ OJ3t ' 7 ' ve tiie general prowlers 

n‘l ' ndms mtb »" Plncnr o T ,"? n ? " ,,h «“ njatioi, of 

Thereafter, m ngml (q • ““»S of the leaf on t |, e ^ 

10 the®L““t,f fY'" fettl 'o»me°A”o!ror"?' M “ ,m “ * dtllerenco 
sliould throw ! jS lri6 ,'f b “ ttcr “ml oil mi.!'* 1,10 Oifference os regards 
nito ,t I' 1 "" « is heated well, he 

his fingers, or on whf J0,ned together 1 h " !' ft .° P t,,e heated 

pure since h. n ° m 00 ,s produced* i ’ 6 < * oes not diake 
15 one „rteln’ ” S ? ^ "effected • Tl’„ f??* 1 / “ nder “• ><” tob. 
measure of tvTL w 1,, " ,ldt * i *o eidude’rtJ’T “ tbe s ° ,d °°'- 

up *’£*£ 
oil ‘ thnmJ W A f° pper m tih(t ' Tnto it' ° 18 * i at one should throir 
20 together of d,e » "’SWlW > e the m/t’ hattcr >«* 

In rf e ard *0 >h m e altotoe'S'So' of™ ddls ^ ^ ^ 

„ u , . «ther Of gold, silver ° 1 “pression, and made 

25 had been heated to the boiling ?T r ’ ° r TO0 Tbe P°‘ < M 

and rising up, and whieh does^t ad^e an<! c,rde s» re "tiling 

nail points (of the fingers), he should te'st '"“h" 1 01 lhe 

.^ 7 a Sb i e “, dw ' d,nto «). and thu, )by m "" S ° f “ gma ,eaf 
then he should address it with the ml p ^““"S “ erispmg sound , and 

80 Ihou art the purest of all things, thou aTZ T ^ ° C,ar,fcd b “ ttiT > 

tbl. roan, 0 purifier, .f he tv a JL ' ^ “ 5acrl6 « Burn 

Heshould ( then) cause theS m ^“ “ d fi^' £ ^ be ““°««’ 
bj the (accused) person who had obse°rr«l a fat n !, a ‘° >X “ u S h ‘ 
clofc, on The umpires then should “ balbed aD<J bad wet 

no bod, are seen, „ to be considered ««T‘ u 8 ' 7 H ' m " b °m 

Here, the l.funo no of eh. I T ’ otber ™ e ' he guilty ’ 

« ft e r pec,onK^t1e7,L,t the *“ ^ «*. 

Thu, end, the Rdeaboa, the Heated ^, ° ^ 



Phita— Ploughshare Dharrrld 
Slow the Rale about Ploughshare — Phslavidhib 

There B, ha, pat, 1 “Iron in weight twelve and fewmed Cwt.' baps) 

is what is called a ploughshare It should be eig t ang ns ® . 

arupdas broad ’ Having (made) in this manner, having u Y r 
fire prepared and established at the place of the ordeal and after the entire 
ceremonial common to all the ordeals had been gone into, such . « 
commencing with the invocation of the Dharma an en mg [ w ° 

of the leaf upon the head of the accused one should beat it w* ^ei 
heating it well, however, the Same Author - states e proc 

followed) “(The Ploughshare) having been made :red hot m l***»*£ 10 

should be made to lick it once with his tongue If ® ls 11 ’ 

obtains acquittal, otherwise however, he loses his cause 

The use of the word 'UneP „ md.cat.ve by .rapl.cat.OD, of the accused. 

Thus ends the rale about the Ploughshare 
Now the Rule .bout Dharma -Dharmajavidhih 

There P.tamaha 'Now I shall descr.be the test by Dharra^nd 
Adharma (The .mage! of) Dharma should b ‘ “” ed , , , ma „ e , 

silver, and of Adharma oflead and irou , or one s 01 P 

of) Dharma and Adharma upon a b.rch leaf nr upon a do* of av hate an 
black colour respectively Having duly spr.uk led with jta .0 

products, one should offer worsh.p wath sandal pa,* «nd Sower, ; *“ 
Dharma should have a what, flower, and the Ad harm, .to hold 1 a flow r 

oE black colour Having thus estabhshed and besmeared (these) one should 

place the two by tavo tails The two balls should be prepare eirtaer 0 
cnwdung or of clay, and should be placed nearby unobse ^ 1 upon an 2u 
earthen, pot wh.ch had no cracks at a pure spot wharf, 

duly smeared, an the presence of the Gods an e r world and 

one should anioke, as before, the Gods and the guard.au of the world, and 
preceded by the revocation of the Dharma one should write the jaBw 
nia.ion thus 'IE I am absolutely free from ttn may 
Dharma comeinto myhand .and thereafter wmWl , ', '“t whd“lf 
take hold of one at Dharma is taken he a> (declared) an >™ent , wbd U 
Adtarma (as taken) he a, (considered to be) defeated m tin, manner 
been briefly described the te at by Dharma and Adharm a . 
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‘Lead and Iron, 1 e prepared o£ lead andiron combined together 
Some describe as prepared of lead and prepared of iron , ‘One should place 
the two by two balls’, t e the meaning is, that one should deposit these 
two m the intervening space between two bills 
5 The balls should b» prepared with proper measurements as Brhaspati 1 
has stated “After liaving made of equal sue the two should be placed 
unobserv ed on a new pot’ ‘If I am absolutely free from sin, may Dharma 
come into my hand’, this Mantra, the accused shou’d pronounce, as is indicated 
by the pronoun T m the mantra Everything else is clear in meaning 

10 Tlius ends the rule about Dharma Process 

The Chapter on Ordeals also is finished The part about evidence also is 
finished, 

Pagl 120* FINAL DECISION and similar procedure Nirnayadi Krtyam 
There the Sangrabakara ‘ The evidence established in support of 
15 one’s own case and m accordance with the modes stated, aftei having been 
duly examined by the king and the members oE the Court also, the success 
and defeat should be determined He who establishes his point by means of 
evidence, in the form of any of the varieties specified, (the point) co*eval 
with the recitals in the plaint, such a one is declared to be (the) successful 
20 (litigant) One who does not establish, or exhibits quite a contrary ca*e, 
or one who has been found to be guilty of a vitiated cause, Buch a onet 
moreover, is (declared to be) defeated " 

In this connection Vyasa “ The king however should punish one 
who his been deEeated, and set about doing honour to the successful (party) 

25 even if not defeated, (but) those who are obstructive to the Vedas and 
Sfotras should be subjected to a penalty ” The honouring should be done 
by (offering) sandal paste flowers, cloth etc, as the Same Author has stated 
y The honouimg of the successful (party) is stated to be by means of 
sandal paste flowers clothes, and the like ” 

30 After the starting of the honouring states Katyayana v “ The 
(successful) party should be duly invested with the matter established, after 
bein^ m due form felicitated, while the king should offei to him a document 
in his own hand ’ Narada “ The property whvch was placed before the 
Court whether movable oi immoveable, should afterwards be caused to be 
35 delivered with the increase to the successful party along with a document ” 


1 CL X. 32 



Jayapaira — XVwJ nf nuxfss 


223 


* Docament \ t e the document of success To that effect also Brhaspati 1 

* When a king parses to Uie successful party a document containing the 
evilence of the first part), anl of the responlent, and concludin'* with the 
final decision, that document is called a deed of success’’ Wliatever is 

to be entered m a deed of success all that has b"en stated in the rules about 5 
documents, and that should be followed here 

YajJaulkya* states a «pecial rule in regard to certain points (insm *■*) 
in the test 1 ‘Should be duly mvestel with the nutter established*^ 

“ Where the defendant sets up a denial, an 1 it is not confined to one onlj 
of the man} particulars written in the plaint severall), anl the chun is jo 
( afterwards) pro\ed in one particular, he «hould b* compelled by the kin" 
to pa) the entire claim , he (the plaintiff) shoal 1 not, however, be allowed 
to recover (from the defendant) what ha 1 not been alleged m the plaint *’ 

Th<* meaning of this Where a definluit gives a denial regarJmg coins* 
clothes, ornaments, and many other things, which were «et out at the ttme 15 
of the plaint, and after the whole was affirmed on oath, gives an answer 
'Tins is false, atil Ins b*en prove! on the strength of evilence m 
regar 1 to one point an 1 has been ma le t > admit tlms 'True Had taken 
Uw,* such a one »hou! I be compelled In the king to pay to the plaintiff 
th» whole of the claim set out in the plaint ^ 

Tims it is not tint Use point set oitm the p’unt and afterwarls 
iterate! b) the plaintiff ihoul i n j be taken by the king as it n as to be 
given Tli4 11 nil it comes to have l wen sta’el Vfter dneanlm • 
cmnnvention the king ihonll decile hsputes in accordance wit!, a ° ctja l 
facts* Wtat las been stated m this t«t* • ’dll* resortM to ma 0 r 
cf this kind, us the fr»u bile it intent n f roved m this car 
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if a claim lias been established as to one portion (only) (there) the entire 
claim as alleged must be paid ” 

( It maj be said ) Indeed, if ancient texts were to be interpreted as 
stated before, they would not be decisive on a point of 
3 A\ Objection Ian, for (m that case) their decisive character would be 
stated to be in pursuit of circuim ention ” 

The answer is Yes, true still there is no fault, as in regard to the 

Tnr Answer matters stated before a decision at lau may affect 

adversely a decision according to Dharma Hence 
10 also Brhaspati 1 11 Where a decision is given exclusn ely in pursuance of 
Page 121* the Slstra, it should be regarded as a decision at 
hw , but Dharma (law) is ignored there ’* ‘Where’ 
t. e such as in cases stated before and the like 

As for what has been stated by Kaljiyana “ Even if a complaint be 
15 m regard to several points (still) as much as the creditor can properly 
substantiate by (means of) witnesses, so much property shall he get”, that 
has a reference (to a case) where the portion which is vitiated is not 
entirely non-existent, for here (also) as is the case with ancient texts the 
defendant does not deny everything as vitiated in entirety 
20 Some, however, say that this text has a reference to (the case of) a 
debt incurred by the father etc and (demanded) to be paid by the son and 
others by saying that by reason of the fact that a threefold answer of 
denial, 1 do not know is possible only in such a case, that is not correct, for, 
even in a dispute regarding a debt incurred by onself, a threefold answer 
25 due to forgetfulness Ac is possible In a dispute regarding a debt incurred 
by the father etc for a son stating an answer of denial, viz This is 
false’ even as much as would be regarded as known as would be establish ed 
If however, it be said that in the case of sons and the like, tin answer 
such as ‘ this is false * itself r» not possible, the answer is do not say so , 
30 for that is possible in the case of those who were adolescent at the time 
ndwa the loan was taken, as also in the case of those who were not major 
under the statement of a mother etc 

Now, if it be said that the text referring to that portion only as is 
established, is applicable (only) to the sons etc who declare an answer of 
denial by saying ‘ I do not know then confine its applicability only to 
6 ° those who propound a three-fold answer ‘ I do not know ’ etc , why in 

reference to the son etc ? _ — 
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Again if it be end tint hiving .egird to the lei 
thonllbe pal 1 by the sons ind gnndsom , m case o ' . , 

estihlishe \ by witnesses ” ,t his i reference to ( i pmceedmg ^ t Jtb _ 
sons etc , then ,t would hue i reference to the sons who^yTln, .. «*• 
as the text says ‘in case of a denial, when established by evidenc 

Others, howevei, explain the adjustment in another way The tex , 
laying down that the entire claim should be compell. to * 
applicable where the claimant establishes Ins claim in r „ y j 

of the many affirmed (by him), only to a case, where a party Ktsup » 
and (further) boastfully declared that ‘even it the plai , 

of theseieral claims affirmed by l„m I shall pay up all th. * ^ ; hut 

without that lliwever it applies to such only as may have been establish 

c.„„ a tl,p text 2 Where the 

defendant s^up a demA SS is * -fined to one only' * b« 

stated without any particular., at, on Nor, moreover, «uH > 1 *P PJ 

to say that as this text has a reference prominently to circum ’ 

reference to the emphatic assertion is only in confii matory eatubl sWnnt 
that test, because as the conclude decision of the tna after tahmg up the 
ore .invention in the form of a universal denis 1, the tsUn , ^ 

element of circumvention is established 1 U regar 

text If the compulsory paymentof the y 

the complaint itself thet.it> ‘sets ups i denial * c . ■ ° ? 1 

and the two texts also may (be regarded as) of the aim import 

Nor, however would it be ^ ^ m‘ a 
this way as a modification i oE * ^ tbe crrfltor shall establish”, 

complaint covering several co , Thus enough of too 

as its opposition is taken away by a stra gh ™y 

mncheUbora,,o„ofo te rop,„m„a : nhewreJu^ ^ ^ ^ ^ 

K!„ s™ m ^Thl' l” P should tang atom ..payment by a Bril, mans by 
Katyayana lue ... flCCO rdance with the ways of the 

conciliation only wh. c by th [orce tQ ,, a y , a coparcener or a 

Pay bycf— onmdy”. 

doe, not otomp^ iut, he shall be co mpelledby 
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the 'King to pay after taking a twentieth part ( for himself )’’ The 
meaning is that as much is may come to be the twentieth part of the 
amount to be paid, so much amount should be taken from the debtor 
This also has a reference where the debtor has admitted 
S' In the case however, of a debtor who had not admitted, Vishnu 1 
“ays j“If ft creditor approaches the King, the debtor against whom the 
claim has been established by him, should pa) to the lung a tenth part of 
the amount as penalty , the creditor also who has secured the amount 
should pay the twentieth portion” The pa) mentis by way of a fee for 
10 « this amount being secured and not as a penalty as he 

Paoe 122 was not at fault 

"When a debtor approaches the King then says Manu* The 
(debtor) who complains to the King that his creditor recovers (the debt) 
independently ( of the court ), shall he compelled by the King to pa) (to 
15 lum as a fine) one quarter (of the sum), and to his (creditor) the money 
(due)” Thfe meaning is, that a debtor being n favourite of the King, with 
the intention of causing an obstruction by his older, complains to the 
Kang about a creditor who was making recover) of the loaned amount b) 
a demand independently by himself t c makes a complaint that ‘he is 
20 troubling me’, such a one should be compelled by the King to pay as a 
penalty, an amount equal to a forth part (of the sum) 

As for what has been stated by the Same Author 3 —‘‘As much of 
the amount as one (1 e the defendant) falsely denies, as al«o as much as 
one(i e the plaintiff ) falsely declares, these two (thereb)) offending 
25 against justice, should be compelled b) the King to pay double the amount 
as penalty" that has a reference to a debtor and a creditor where money 
Kadbeen recovered , as it has been stated m the commentsr) * on it, since 
the V expression used is ‘offending ogunst justice’ adharmajilagrahan'il 

As td what 1 as b rt en stated by Yajnavalkya 5 *\\ ben upon a denial 

JO a claim is proved (against the defendant) he should pa) the amount (to 
the plaintiff), and also an equal amount to the King ’ that has a reference 
to a debtor from whom recover) has been made but who has not monej 
enough for the amount pronounced as penalty, otherwise a contradiction 
With'tbe aforestited texts of Mann and Vidnu woull be unavoidable 

t **' r *7 ClT II 20-21 2 Ch VIII 170 3 Clu VIII 59 
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For one, however, who files a false complaint, the penalty is not 
equal to the amount (only), even if he has not sufficient money, as says the 
Sams Author 1 “One setting up a false claim should bear double the 
amount claimed’ ‘Chimed* 1 e double the amount of the claim ‘Should 
hear i e should pay to the King In the absence of that, however, the 
alternative course stated m the text 1 “Should redeem himself from 
indebtedness by labour should be followed 

As for what has been stated by Narada viz 1 One must not lodge a 
false complaint , a sin attaches to a false complainant , the peualty which 
has been stated there, the same shall fall upon the complainant”, that has 
a reference where a penalty has not been stated for each title (at law), as it 
is (a rule of) general law Therefore it should be understood that the 
penalty which has been declared by Vishnu for a misconducting claimant in 
a plea of denial the same should be stated for a well behaving party in 
regard a false complaint 

Accordingly “ After a denial, when the disputant himself admita (the 
claim), that should be regarded as au admission the penalty for that has 
been stated to be half' , in this text the penalty which has been stated by 
Vyaw that itself should be understood to be also in the case of a false 
complaint even when be himself admits it as such 

As for what has been stated by Manu 1 “Where however, a debt is 
dented fay one, but is properly ptoved by (good) evidence, he (t e the 
king) shall order the amount to be paid to tile creditor and a small fine 
according to (his) capacity that has been explained in Us commentary as 
having a reference to a well conducted debtor unable to pay to the extent 
of a tenth portion by way of j enalty By saying 'by evidence* the author 
points out that m a trial of two parts (only), merely the amount should 
(be ordered to) be paid, and not a penalty, there being an absence of a 
denial or a false charge in such a case 

In the same way also, in a tnal with four parts also, where the charge 
is founded on suspicion, or the answer pleads ignorance or the hie 
urcnmstuices, by reason of (the fact that there is) an absence of a false 
averment or a denial, an absence of penalty should be inferred 

As for what is stated in another Smrti “But if it be m the firsts a 
quarter of a fine , m the second a half, m the third, less by a quarter, (and) 
if m the fourth part he incurs the entire penalty that has been explained 
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in detail by the revered Vdvarupa as unautboritative by reason of its being 
inconsistent Hence, the penalty {incurred) by reason of a denial or a 
false accusation should be taken only in a tt lal with four parts where 
there exists a good cause ns its reason In such a case in regard to a suit 
5 involving the payment of a debt as the subject matter, the subject of 
penalty has been pointed out, in regard however, to suits relating to 
deposits and the like, special kinds of penalty will he stated on the 
respective occasions 

As for what has been state 1 by Kalyayana “He should ash the 
10 (person found to be) innocent to pay half of a hundred , the guilty shall 
(have to) pay a penalty”, that is in regard to a person w ho Las been found 
to be innocent or guilty in any paittcular (hind of) ordeal, since irnme 
diately thereafter, the Same Author says In an ordeal by poison, water, 
fire, balance, kosa as also rice, and in the ordeal of a 
15 Page 123* heated Afhha, he (the hing) should prescribe a penalty 
in respective order viz , a thousand, six hundred, fi\o 
hundred likewise, four, three, two and one (hundred) also , a smaller 
amount m the case of (ordeals of) small (importance) 

Moreover, this penalty attached to an ordeal is in addition to the 
20 penalty consequent upon a denial or a false accusation or of either, on 
account of the combination of causes A wager, however, is a Ided to the 
penalty prescribed m the 5 d*tra , so says Yajffavalkya 1 ‘ If a dispute is 

accompanied by a wager then ui such a case, the defeated party should bo 
made to pay a penalty, and the amount of his wager ( to the king) and 
25 also the amount (in dispute) to the creditor Narada 1 also ‘ In a law suit 
attended by i wager, he of the two who is defe ited must pay (the amount of) 
hw wager, and a penalty wh«*n his defeat has been decided ujon ’ In this 
respect Kalyayana v “In this m inner occupying the seat of justice with 1 2 
evenness also and without taking si le in the dispute the decision in 
the suits should be made with the BrAliramas, and not otherwise 
Brbaspah also ** By the king should be made with effort the investigation 

1 Book II 16 

2 Intr I 5 According to Asahajr* the wagor mist not bo laid until tl a 
wiiirer has been received It mi} bo 1« 1 by cither l>arty It is not char to whom 
the sum stated is to bo paid According to Burmese law 10* of tho mm staked 
should go to the Judge and to the i leader and the remainder to the victorious pariy f 
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Re ard for a regdar trial and jist decision 

of a doubtful matter three m snob a cas-, are eaalted , the loss is caused 
to one, the saccesstnl party obtaius Health, and lionom , the defeated 
party, penalty and restraint , the k mg acqmres success donation, and 
descipline, and other members of the court acquire I- Igions merit 

Narada ’also ‘ Tims a king constmtly trying lawsuits with attention 5 

will acqnne widespread and brilliant renown m this life, and the abode ot 
India after death' BA.spal, > also • The King thus acting according 
to the dictates of S.wlra ill deeming suits sp-esds lus fame far and 
wide in this world, and b comes a minister of the great Indra By 
reaching the decision in a cause according to the evidence o w l nesses, 
doeual nts and inferential reasoaing the King spreads lus fame far and 
wide in this woi Id all reaches the abode of Bmdhm Man" also 
‘ By subduing, however the feelings of love and angel, (the king) who 
dscides a cause accoidmg to law, ( the heirts of ) his subjects turn towar s 
him as the rivers (do) to the ocean That King of men, however, who 111 15 
his folly decides suits unjustly in no time would the enemies of that evil 
person bring him under subjugation ' 

Thus m the Smrticbandrika the final decision etc 

Now some trill relating to the subje t of Penally are being stated ^ 

Dandavishayant 

There Narada 1 Corporal punishment and fine, thus punishment 
is pronounced to be two-fold Corporal punishment begins with (bod.ly ) 
beating and th- l.Le aud ends with death t sentence ) The ( punishment 
of) fine begins With a Allmi enling vithon-s entne property Here, the 
varieties of corporal punishment it is possible to enumerate, not the hinds .a 
of punishment of fine as -.ys the Sam- Aether Corporal 

punishment has o"om been declared to be of ten varieties , while 
punishment, of fins as. of various Lind, Th. repression of ten 
varieties IS not mteude 1 as restrictive of the number, since corporal 
punishments of v mous hinds are to he stated hereafter SO 

For, of nine varieties has been pointed out to be the corporal 

punishment by Warn. '«■»’ ‘s ' *»’ ° £ N lh \ " !lt h "„ n '' ra f d 

ten places (for) punishment, (these are) the organ the be I, the 
tongue, the two haul, and fifthly tie two feet the eye, t he nose, 
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Vanetiea of punishments 


the two eus the piopeity and the body likewise 
Page 124* also*'. ‘The organ’, t e the male and the female 
genetive organ , the restraint of that t e. for 
having a prohibited sexual intercourse , iu the case of theft, however, by a 
5 prohibition of eating and the like the restraint of the stomach , in the case 
of abuse, ( restraint ) of the tongue , m the case of assault of the hands , 
for kicking etc , of the feet , for prying into a secreted thing, the eyes > 
for inhaling the fragrance of the smear on the breast of another’s wife, of 
the nose , for listening to the king s (secret) counsel, of the ears For 
]0 offering a bribe of money and the like, by a prohibition of transactions > 
m the case of a maMpdtakci and the like, of the body This restraining 
of the organ etc should be made where a particular punishment has not 
been stated for the Kshatriya, Vaisya, and Sfidras, in cases of prohibited 
intercourse, theft etc and like offences , as m the test 1 “These may be 
la ( ordered ) m the cases of (the members of) the three Varnas , a Brahmana 
shall go unhurt these having been generall) stated in regard to the 
Kshatriya and the others ‘A Brahmana unhurt i e the meaning is that a 
Brahmana not punished in regard to the places of punishment as 
stated before 

20 By saying that ‘he shall go’, the Author points out that the negation of 
punishment in the aforestated parts is only iu regard to the Brlhmana who 
goes to another country after he was expelled, and not m the case of afl 
BrJhmanas whatsoever Hence also has been stated by the Same Author * 
in the foim of a special procedure in regard to expulsion “He should 
2* never, on any account, slay a Brlhmana, though he may have committed 
all ( kinds of ) sins , lie should banish him from the kingdom, leaving ull 
Ins property ( to him ), and ( his body ) unhurt” 

For one, however, for whom there is no (punishment of) banishment, 
the punishment shall be just as m the case of the Kshatnjas and 
30 the others For, the Same Author 3 also sajs “Ou the (members of the) 
four tar na < who do not perform an expntion, he ( i e the King) should 
inflict corporal punishment and fines in accordance with law ’ 

As for whit Ins been stated by Gautama * “No corporal punishment 
for a Brahmana”, tlut is intended as a prohibition against a death 
35 \ sentence ), or destruction of an organ, an 1 not also against the restraint 
of an or "in If it were so, there would be a contradiction with the afore- 
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Special ruin regarding a BrAhntam 

stated text , hence also Ins it been particularised by Brhaspati 1 Even 
if convicted of a UMpUaka a Br-,l.mana shall not be sentenced to death 
Hinta also - “Wise men do not prescribe the destruction of a limb (... the 
case) of a Br ihmana ” , 

In this way therefore it should he construed that the corpora 
punishment for a Vipra shall only be “c e also 

organ, and not one involving death ( ) 

Apaslamba 1 “For Brihmana, the obstruction of the eyesight « 
obstiuctiou of the eyes is to be done by tying (a cot ), ■in no 
uprootinu the receptacle as destruction of a limb bas been prohibited 

A, for what ha, been stated by lUba Tor the members o the three 
ifirnus, deprivation of property, sentence of death an imp , 

banishment and branding with a marl tor a Brihmana , / that , i n regard 
to a pool Brihmana =0 also in regard to a Brthnuna G.u tan. 

‘ Depriving him of his functional duty, proclaiming his crime, banish , 
and branding, for one not in Ins element’ Not in Ins element 
moneyless Thu is in regard to the ( offences characterised as the ) most 

heinous crimes 

, In regard to the denial of a debt liability and the like however, 

M..u ■ ‘But a Kshatnya a Vaisya, and a Shd.a, who are unable to pay 

a fine shall discharge the debt by labour a Vipra shall redeem y 

slowly ( by instalment. ) ’ In the case of those who a« unable to do 
labour work says KStyiyana “Upon knowing that 

to return the debt the kmg shall make him o work ^ , houW be 

making him over to him , if he is unable ( ( Mann s also ‘On 

entered in the prison house, excepting a Brihmana Man. also On 
women, infants, men with discdered mind, the poor, and the s ck he king 
shah inflict punishment with a whip, a can, or a rope and the like 

In this way, moreover, ( coiporal punishments ) should be known to 
be five ™ m the form of fettering branding impelling work to be done, 
entering ina prison house and beating Therefore, itshould be borne m 
g P mm d that the statement The corporal (punishment) is 

Page 125* tenfold’ is indicative (only), and not restrictive The 

statement, that ‘Punishment, however, bas been stated 
to be of two vanet es’ is also indicat ive, as other varieties have be n 
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stated Accordingly 1 , staving of tin. heil bimshment fiom the town, 
branding on the forehead with a innh of the crime of which he wad 
com icted an 1 expulsion after para ling on an ass shall he his punish 
ments * ‘His * e of a Brihnnna as Brlhmani is utiler hscussion here 
5 In tins connection Yajavalkya 3 states the punishment of si aung in 
the place o£ hillm o ‘I or a Br ihmana not the capital punishment (hut) 
slming e\j ulsion from the town branding on the foreinn 1 with the m irh 
of the crime of which he was con\ictel, an 1 paroling on a donl ey also 

Thus, for a kslatuya and the others capital punishments onl), and 
jq shaving , as if has not been state 3 there as a substitnt Hence also 
Manu 3 Sim mg of the head has been ordained foi a Br liman i as a 
( substitute foi ) capital punishment but others maj sufEei capital pnmsh 
ment' i e the implication is m legarl to the most heinous offences To 
tint effect also Narada 4 ‘Capital punishment, confiscation of the entire 
15 property, banishment from the town, and branding, as well as amputation 
of the offending lunb, are (declared to be) the punishments for a Stbasa of 
the highest degree This law of punishment has been declare 1 in the Smrtis 
for all (men), excepting a capital punishment fora Br ihmana, a Brtfunana 
must not be sentenced to be hilled The expression ‘excepting capital 
JO punishment* is implicative of the amputation for a Vipra ‘ The wise 
ne\ er declai e the destruction of a limb for a Vipra b} reason of his 
austerities as also on account of sacrifices a Brahraana is always respected , 
vide tins text oE Hants 

Mann 3 , however, states a reason for excluding the capital punishment i 
25 ‘No greater crime is known anywhere than shjing a Br ihmana a 
king, therefore must not eien concede in his mmd the thought of tilling 
him” Therefore, although convicted of i Mahap Itaka of the most serious 
crime, a Brihmana must not be hilled so says Brhaspati 4 ’ ‘A Brahmana 
although convicted of Wahdp&lala shall not suffer capital punishment * 

I What then ? Anticipating this question immediately after has been 
stated by the Same Author 7 ‘ The king may banish him, and cause him 

to be branded and shaved ’ The banishment here is from the country, and 
not from the town (only) As says Baudhayana 4 “After having caused 
to be impressed with heated iron on his forehead the mark of the crime 

» banishment from tl erih # g 1 e mo ill oi kr is iH i ii| icatio i 
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In regard to the branding, however, a special rule has been stated by 
Narada 1 . “For violating a gum’s bed the mark oE the female organ 
stall be impressed, for drinking Surd the sign of a tavern , for theft 
however, a dog’s foot should be impressed, and for killing a Brahmana, ^ 
headless trunk”. . . 

This branding, moreover, should not be done in the case o the 
Miatnyas and the others, as says Ufarib “In cases of crimes o 
four varieties by a Br ihman-\ the branding has een or am ’ 

violating the guru’s bed, drinking Sura theft, and krllmga Brtbmam , 

the rase of (the members of) the other .arms, however, branding should 10 
not be caused in such cases” 

\\ hat then should be the punishment .? Anticipating .this .question, 
says Brhaspati 1 ' Those who are convicted of a very 

lung should sentence with the capital punishment 

W hen, however, ,t is not possible to restnm persons piilty of serio 
dime by inflicting a capital punishment, then states M aa « when 

-=“ts r»n:r»rav 

administering a rej roof with the exclamation Fic a .. , „ 

Mann * states the order of the administration of all these 
first begin by gentle admonition orally , thereafter y < > P 

third, however, a fine and alter that, the corpora, pun,, bn en. 

In regard to the administering of these separate!) Brlarpa . states 
rule of adjustment thus ’For a petty offence 

mouth the punishment b, a severe reproof m the, ‘ “ ", 

lor the middling, howev er, 

the lung, putting m Tetter, j '"V VorT." o”. benufit . thiae severall, or all 
bcadmmuUredb) onewislmvjo f mlnl l have 

together (shoulu be administered ) for one who 

perpetrated a heinous sin __ . . 
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Special rules as regards elders Ac 


Likewise, by regard to the person also, an adjustment has been pointed 
out by the Same Author “In the case of friends and the like, one 
should administer a verbal admonition, the expression Tie’ for the devout 
involved in disputes, one should punish other men w ith a monetary fine 
5 Bj the expression* and the like , are mcluded respectable people, as has 
been stated by the Same Author 1 * The seniors, the Family priests persons 

entitled to respect, one should punish with a verbal admonition only, while 
other men involved in disputes, one may puuish with a severe reproof, 
or with a fine”. 

10 As for what has been stated by Sankha, vu * Not punishable are the 
mother and the father, a student, and the familj priest an ascetic, and a 
hermit, and also those who are endowed with ( good ) birth, actions, Vedic 
study, character, and conduct As also by Kityanana \iz, “Of the 
Achfaya, of the father, of the mother, and similarly also of the 
15 b&ndhaias for au offence by these a punishment is certainly not ordained \ 
that is intended as negativing a corporal punishment or a fine, and not of 
any penalty whatsoever, as says Manu 1 ‘A father a teacher, a 
friend, a mother, a wife, a son or the family priest, is not punishable by 
the King if they swerve from their own duty as also BrhajpaU * The 
20 sacrificial priest the family priest, the ministers the sons relations, and 
kindred swerving from their duty should be punished, and should he 
banished if they commit treason against the King” 

As for the text Gaulama 3 “He should be lmmuned by the King 
from six (kinds of punishment) , he must not be killed nor imprisoned, 
25 no r fined, nor exiled nor shunned, nor censured* , that has a reference * to 
“One who is well versed in the Vedas, is acquainted with the 5 world, 
the Vedas and ( their ) Angas, who is skilled m disputations, in historical 
studies and the Pur mas, who looks to these ( alone ) and lives according 
to these, who has been sanctified by the forty sicraments who is devoutly 
30 engaged in the threefold performances or in the «ix, and who is well 
trained in the duties (settled) under the agreement of local usage’. 
Therefore, there is no contradiction with ancient texts 

Katyayaoa also has stated an immunity from pum«l ment “When 
there is loss of life and an offence has been committed there shall be no 

r Cb xxx u 7 2 cii viii i3v a ch \ni is n 

4 Gautama Db B CU VIII 4-11 

5 fa**!* the laws of tie country end the like wh ch may b« learnt 
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punnhment at all , tins law hasbeen proclaimed by Bhrgu” Narada, howev er, 
states a punishment by a half of the prescribed penalty “After bating 
committed an improper violent act, if a man feels repentance, or voluntarily 
confesses in a Court, for such a one hdf the penalty has been declared ’ 

Vjaia also “\\ hen oppressed by a disease, if any one repent and declires 5 
‘never shall this be repeated by me’, for such a one 
Page 127* he (i e the King) should declare half thepanalty In 
this respect Gautama 1 states an alternative course ‘‘Ora 
pardon (may be given) under the collectiv e opinion of persons versed m the 
Vedas” ‘Pardon Anujnanam x e after declaring a punishment a discharge 10 
Also the Same Author 3 «ay s that a penalty may be imposed winch may be 
more or less than the prescribed punishment but winch is sufficient to cause 
troubletothecriminal “They declare that (the word) dan da (chastisement) 
is derived from chastening (dumaudt), therefore he shall chasten who 
are unchastened The meaning is that so much punishment should 15 
be awarded by as much as there woul 1 be brought about a cessation of the 
particular trouble” So also Mann 3 “After fully acquainting himself with 
the motive the time, and the place, and after having considered the capacity 
(of the criminal), and the enme, one should cause punishment to be inflicted 
upon those who have incurred it Yaiaaralkja 4 also “Hav mg ascertained 20 
the guilt, the place, and the time, as also the capacity, the age, the act, and 
the means also, a punishment should be devised for those who have incurred 
a penalty ” There Mann * gives an illustration “Where any ordinary man 
would be fined a Kar«hapaiia, there the King shall be find one thousand 
this is the settled rule ’ ‘Ordinary’ « e a poor man, “King ' i e one endowed 25 
with affluence Katyiyana also “An offence for which a S'udra becomes 
amenable to punishment under the law for the same (offence) a double, and 
further double, shall fall upon the hsliatriya and the Brihmana ( respecti 
vely) A S'il Ira who has receded from asceticism a id who intently practices 
>apa and homa, the King should punish that sinner with death, or should 30 
punish him with a double fine BrahiipaU also “A man who lias incurred 
a capital punishment should he compelled to pay a handred sucarnas , for 
an offence punishable with amputation of a limb a half (of a hundred ) , 
if punishable with prongs, half of that Beating, fettering, as also 
disfiguring tins, indeed, is the punishment for a slare, not the punishment 35 
of & fine ; so says Brhaspati’ Nuida* also “Fines, beginning with a 
2 Ch 'xLSS r ChTv 111. 120 

5 Ch. V 1IL 356 6 Aj>;*eifX at j> «3j 
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tines tii terms of the -Sdhasos 


fa) font are declared to amount to no leas than one mi ha , those fines flfe 
called amounting to no leas tlnn a in khn which amount to one fair hi 
pa na at the most Fines beginning with no less than a folnhlpana, are 
those amounting to no less than four Idr Atpanas , or which begin with 
5 two, and end with eight, or begin with three and end with twelve , those, 
however, which are called hirshdpanas all these aie quad r up pled ' The 
meaning of the words /Idhn/etc have been pointed m the Chapter on Ordeals 
In this connection Katyayana ‘ Whatever fine has been determined 
with effort for any offence, it should be understood to be m (terras of) the 
10 panas, and its equivalent to be paid to the King , wlieie one-forth or half 
of a mfaha has been prescribed, and where there is no particular mention 
m such a case a mfaha should be taken (as prescribed) Where a fine 
lias been expressed in (terms of) mdihns then it should be understood to 
be in silver , also where it is expressed in hr hnedas, the same fine should 
15 be determined as stated before” 


20 


25 


30 


35 


The rules about their quantity, as also their technical terms have been 
pointed out by Manu 3 “Two hundred and fifty panas are declared (to 
be) the first ( or lower ) amercement » five ( hundred ) should he know n as 
the mean (middlemost), and one thousand as the highest * This technology 
is to be followed in the case oE first offences In the case, however, of a 


repetition of the offences say Yijffayalkya 3 "One thousand and eighty 
panes is the highest amercement ( Uttama S&hasa ) , half of it is the middle 
( Madhyama Sihasa ) , half of tint ( again ) » declared to be the lowest 
( Adhama ) ” 

Therefore, whenever a fine is spoken of as the highest 
Paof 128* amercement or the like, at all such places, should be 
taken the kdrshdpanas of that quantity or their 


equivalent in msMas and the like. 

The penalty detailed m this manner is conducive of delight to all the 
people , so say s the Same Author * “When applied according to the 
halms Ji gladdens the whole world, the Dev as the Asuras, and men , bnt 
otherwise *it produces wrath (though) tlu, world’ Also the Same 
Author s declares the censure for one who inflicts a penalty m disregard of 
the S’Astra, and also the praise for one ( who acts ) otherwise 'flic un- 
righteous punishment, destroys the heaven, fame, and all the world, a proper 
punishment, however, procures for the King heaven, glory and victory” 

1 #boN . rldl 8 E E VoL XXXIII pp 231-232, 57-60 

2 Ch VIII 138 3 Ach*r* 366 4 Achar* 356 3 AcLw* 35* 



Purging of the offence hj undergoing pumshement 

While those who hate mcarred a punishment become purged rf the. 
„us by that penalty, so say. Narada ' Those .men “ 

punishment from the Kin„« tor offences “““J ^ J r[ormed , ne ntonons 
heaven free from sin like virtuous men P remedy by 

acts Katyayana also “Purification,, declared to be the remedy JV 
those who know the principles ot S istra penance and pumshme , 
these it is declared to be o£ two kinds 

Thus about Punishment 

Now Retrial— Punarnyayab 
There Narada s With women at night 
innermost part oE a house, with enemies y meaning is 

Italy entered into will be subject to a reconsideration ”« 

L any affair deeded m regard to women or with enemies or m^ecret, ^ 
liable to be investigated again on account of a possibil y o 

partiality^ ^ ^ toy cause -leeded under duress,^ under 

the influence ot passion, hatred or the li e s ou |, , Tran 

investigation should be started To that eff. . t *. U « . 
sactions brought about by force or fraud should beupset I~ 

that thereafter another transaction should be started (one 

So also similarly should be ,tat “ “ . A transaction 

of) the transacting parties so ^cted, or insane or afllicated with 
entered into by a person (who ) ^ 01ie [ r , g htened or the like, 

disease, or by one in distress or y » j n0 connection 

will not be upheld as ^ included transaction, 

By the expression Adi, # , ^ (|greeme nt entered into by 

directed by old men Ilenc * cnevously disordered (in mind etc.) 

an intoxicated person or one , ^ faut or t he aged, or such like 

or one wholly dependant, or y ot ‘\\ bo had no 

others as also by one who ha no ^«m n plaintiff or the defendant- 

connection'. . ^ ^ t m.ere,» ot the town, or 

SS a, .l» that whicb ^ohib^^mg .^^ ^ 

— — 2 loir I <3 

1 A r p.vJs<S 4 to ij| M 5 Ch.VIII.lSJ 

! ““‘tv., 1 » 
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declared by those who know the law to be inadmissible " Hanta nfso 
“Tint which Ins bten prohibited by the king, or winch by itself is opposed to 
the interests ot the citizens or of the whole kingdom, or of the constituent 
citizens of the state , others also which are opposed to the interests of 
5 a town or village, or to the interests of the people 1 m general , all such 
suits are declared to be inadmissible ” Thus the conclusion to be deduced 
is that a transaction of this character even thougli completed and 
established should be upBet, and another should be entered into 
Pagf 129* 


KStyiyana 1 states the distinction between a completed ( Tirila ) and (that 
10 which is) established (.AnusuA/a) ‘A cause which wis alleged to be 
untrue, (but) has been declaied by the me nbers of the Court to be true is 
(known as) Tmla, Completed while that similarly so declared from the state 
ment of witnesses is (known as) Anuwhta Established ” The'mearungis that 
that which has been ascertained from the stitements of witness is Anuwhta 
15 As for wlnt has been Btated by Manu 3 u Whenever and wherever 

a cause lias been completed and executed also, one should regard that a 8 
(finally) established at law, and must not upset it, that should be 
regarded as a general rule merely, and having an application to those which 
have been acquie«ced m or wheie there is no other cause for a revision 
20 Hence also Brhaspali 4 states an exception to it , Even though a 

cause has been definitely decided by the hulas or the lik», but which does 
not create satisfaction, the king may set it on again, if after consideration, 
he finds it to be wrongly decided ’ The meaning is that if a party 
considers a trial to have been concluded illegally, even (hough it was 
25 decided by authorize] perso is then a retrial should be held 

In such a case, if it is proved that it was wrongly decided, Nmdi * 
states a penalty for those who decided the former cause ' Where 
however, a cause has been (proved to have been) wrongly decided, the 
members of the Court shall be awarded a fine , for indeed, 

30 without punishment no one sticks to a proper path 6 ” Thu 


“ J Dr Jolly trsmUtes oppoeod to tho interest of eminent porion* ' 

2 Cited by Nnndenn on JI»na IX 233 jfl fa and 3TJJJIT McdkJllthl and HulMk* 
these as ewes propeily decided by tbeKing’a Courts, while SarTBjfU Nariyan* 
™ id b, lh. forroor kl»g.’ Ns dsn, aln Kllj.jxs. s„d „]» 
It slw Assbsys on Hsrsds la tr 1 65 (,«!«« Vol XSSI II , 
, Cb IX 233 < Oh VI 3 3 I.., I «» 

ft phn 1 Er Joll J Because nobody 

cerUdnly canact ui apdgewithout incurring tho rl.k of being pnnWbod (crontaslly). 
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When Member s of the Court , 


and, witnesses are punishable 


penalty tor the members ot the Coart only, ' the (making oE 

where the successful p^rty had not h a penalty should 

the) decision , if he was instrumental, then in that ca fche 

be for him also. So also WJ« d m tbe Sfistra, he 

matter m common with many Bra be mem bers of the court who 

should punish along with the success u p » ^ penalty along with the 

had been found (to be) grotty’ The man* P ^ ^ 0 „ thc 

enceeaatnl party wiU be only in the roonner stalrf^ , ..Having, 

penalty Eor the membere of the art so wrongly decided, the 

however, decided again those , MC cessful part}, should be 

members oE the Court along with * ( > deeded’, 1 e owing to 

finel doable the amount ,n *’PV' alon „ w Ttb the snccessEnl party 
the fault of the members oE the wart aio „ taalt D f the 

Where, however, the wrong punished in accordance with 

witnesses, then the witnesses on y » ,hment for witnesses , not the 
the rules stated m the chaplet on P Court ( but when, moreover, 

successful party, not even the uiem ^ witnesses, then 

through t'h. fault of ."'^e member, of the Court, 
these only should he punished and not 

this is the import dissatisfaction should be 

In tins manner a retrial on accoun ^ ^ ^ , em bi anC e ’ of 

ordered when the decision under const lheu !3J . S Nar.Ja ‘ "IE » 

justice When the decision was property j d execution ordered in 

man i. of opinion that the suit — «" P"»>“ 

a way contrary to justice he may Contrary to justice’ i e 

lie should pay twice the amount a md justice meamng that 

deeded ,u contradiction of the pr» J per ly deeded 

the party audaciously thin so = ’ f l, e ing decided wrongly, 

Here, by reason of the improbs n y ( fmt undertaken by the 

another deeston in the fresti tea a Ysjaavslkya 1 ‘ He who thinks 

party defeated tn the former .lefaatwtl in dtt- course of 

that he war not defeated even when coming up again and should 

law, it such a person is defeats.! „ „ , n t ,,„ ^m.er 0 rel earing is 

he mad. to pay a double (amount as) h 
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Pou#rs of (he several font for Renew, 


coupled with a fine, the authority being in the ling alone in a Court 
consisting of the King 

In a court without the Ivmg, however, the rehearing should he done 
without a penalty, the lading of a penalty having to be done by the ling 
5 alone the second Coart must lie higher than the first court 

The relative superiority of the membeis of the Court as deciding 
authorities has been pointed out m the Chaptci 1 on the ‘Deciding 
authorities If, however, a doubt is raised that u decision m a Kings 
Court was wrongly decided, the rehearing of it shall be m another Court 
10 with a superior king So also Another Smrii “ \\ hat has been decided 
by a ling against the principles of law, through ignorance that also being 
unjustly decided should be submitted again for a decision 

As for what has been stated by Pitamaha ‘ When a cause has been 
decided by (the members of a) village, one should „o to the town , for a 
15 cause decided by a Court however, to the King , when 

Paoe130* decided b) the King even if wrongly decided, there 
is no re oi emng of it that has a reference where a 
court of a juris lrtion superior to the first court is not available 

Where however a party has been defeated by his own statement there 
20 cannot be a rehearing even if a superior Court is available, so says Narada 1 
‘Of those who have lost their cause on account of witnesses or members of 
the Court and it is attacked (as faulty ) theie may be a fresh trial foi tho«e 
however who have been defeated by their own statements the procedure 
of a new trial has not been stated The meaning is tint those who lave 

2o been defeated owing to the statements of witnesses or on account of the 

action of the membeis of the Court themselves a retml of the cause may 
take place when the first decision is attacked The use of the vvorl 
‘membeis of the Court is inclusive (by implication) also of the ministers 
and the hie Hence also Mami 3 4 IV hetlier it be a Minister or the 

30 Chief Julge whoever decides a cause wrongly, that the King should try 

himself, an 1 also fine him a thousand 

Thus (en Is) the ( Chapter on) Re hearing 

Now the Reieission of transaction*— Krtamvartanam 
Th*re Mann 4 ‘‘A fraudulent mortgage or sale a frau luleijt gift or 

ai acceptance and (any other transacti on) w! ere he detect! f raud, all tha t 

— f£i, It IP 1 Oh K S34 , Ch yin I«e 



What transactions are 
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til 


e contact with another 0 
one should rescind’ Yoga icqntsi to „ 'friendly loan, even though 
property, by taVmg it into one’s F 055 '™" ‘mortgaging’,* r 

without a desire to acquire it as one s > eatin( r a charge In th 13 
creating a charge, by means °JP 0BS !?“° {1|llent sale’ be dissolved 5 

manner should the (compound word; , , or held in po 33e 

Varna also “Whatever bad been donated un » ^ transactions 

ssion by force, as also caused to be put own in ^tanu’ Katyayana 

brought about by force must indeed be upset, a # Afferent 

olio ‘ By an intoxicated person , , or J tbat can never be 10 

intention, whatever had been donated, or . e ’ r a minor tiansacts 

(regarded as) reliable’’. HSrada 1 also , v lio are we’l versed in 

as also one who is not independent, those m ‘ , 

S Astra declare that as not done in (the eye o b eeu explained 

The minor, and a person not “It . m „ be legorded a 15 

by the Sane Anther * “I*.- Joined) the -teenth 

child until the eighth year , a minor, unt t ^ /_ eMO a) he is 

year, and he is then also called Pogant a transactions and as 

( regarded a. ) capable of understanding the tra 
independent, if there be no father ^ course, that one 

By this it comes to have been 9t * te t. ^ been so stated b) 
who has a father (living) is not in e P en e those whose father 

Sankha and Likhitn “ Not indepen t0 in dicate the mother 

is living ’ The use of the word father M i he <an neve r be 

also Hence also Narada ‘ lv bavl reached a mature f 25 
(regarded as) independent, thong ><• J >ml riie fattier Of t e 
a ge ” ‘While they are living ■ e tta ® ‘ hecanss the seed has 

two (parents) even, the father has grea b sence of the on ner of the 
been declared to have pre eminence , m » thus having been 

seed, the mother , while m her absence, 30 

stated by the Same Author 5 immediate y a * ^ aQ e ^er (brother) w 
By this it come9 to be stated that ° a ® . t lt 13 uo t tint only he is 

also not independent The Same nt or “ Ob I 35-38 


Ob I 35-36 

1 Ch I 39 . .. „ ia i a oi Roman Law, under which 

3 With this may ^Snot 5»k or onde»Und the forms he 

when the child was a more baby, and c ° , . tf) jj STB intellectual ... gT a 

A«— . »f*“r *• d “ ld ” 

proztmui, but not as having attained j 

Asaliaya on this verso * Ch I 37 * 

4 Oh I 36 5 
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not independent who his a father, or a inothu 01 an elder (but also) “Not 
independent are women, sons, shies and the followers “ ‘The followers’ 
1 e (those who ire) dependent (upon httn) for their maintenance 

Hants sa)s that in (regard to) particular transactions women hate 
5 no independence “ In regard to i donation, oi m regard to money, 
and m regard to i religious chanty in particular, 
Pag* 1 11* whether for acceptance or alienation neter shall i 
woman hate independence ” Narada 1 states others 
who are not independent “All the subjects (people) are not independent, 
10 tin. ruler of the land is independent , not independent has been declared 
a pupil, while liuUpendence exists in the preceptor.” 

Here, tlic discussion about independent persons is with a view to 
point out that a transaction entered into by one not independent is to be 
upset by lmn ( l e. the independent person ) only , hence also Katyayana 
15 “A transaction entered into by one who is not independent, Ins master 
should get rescinded , the other pai ty must not quarrel with the 1 master, 
except m transactions entered into by the affrighted, or the intoxicated " 
The import is, that as the king alone has jurisdiction in regard to transac 
tions entered into by the affrighted, or the intoxicated, a dispute started 
20 by the other party against the master of the affrighted or the intoxicated 
who has upset it, is not absolutely impropei 

Narada 1 however states an exception, at times, to the upsetting of a 
transaction entered into b) one who is not independent These transac 
tions theniseltes are valid if the master ratified, or a son in the absence of 
25 the husband or the wife in the absence of the husband or the son In the 
same way, a transaction entered into by a slave is declared not to be valid, 
excepting under the master’s sanction , a slate is not master of himself 
Also a transaction entered into by a son if it has been without the fathers 
desire that also is declared invalid a slate, a son also, these two are equal ’ 

50 The meaning is that the rescision of a transaction entered into by a 
person who is not independent maj be made m a case where there is an 
absence of the consent of those who are independent 

Katyayana also *' Never do the gift, mortgage, oi sale of fields, 
houses or slaves made by those who are not independent attun validity 
35 if they are not approved of ” If, however, approved, they attain validity, 
so says the same anther “ All these are certainly co mpetent for the sale 


1 Ch I 33 
3 Ch I 27,29, 30 
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ami purchase of articles of meichanchse, if indeed they make these 
transactions with consent”. In the same way, in regard to the sale etc. of 
land etc , brothers etc. appointed by an independent person, although 
themselvs not independent, may have authority ; 9o says the same Author i 
“ In the same way are a brother, a brother’s sou, or a son, in regard 5 
to transactions about land etc. if they are permitted by a senior (member) 
going (abroad) Permitted i. e appointed. 

To that effect also Brhaspati : l 2 “ One appointed by his master to 
look after the uicome, expenditure, and pieservation of his property, and 
after the loans, village, and trade, is called an appointed manager. What- 10 
ever has been transacted by him is valid whether relating to receipts, 
non receipt, expenses or income, and whether it may have been transacted 
at home or abroad. The master must not annul such transactions as 
these Kalyayana also says that the master must not rescind n transac- 
tion entered into by an appointed agent * “ One, however, who has been 15 
appointed to a business, in that matter he is indeed the master ; bis master 
cannot falsify my thing made by him 

Similarly, even in the absence of consent or appointment, anything 
done by one not mdepended tor the purpose of the family maintenance, 
the one (who is) independent must not falsify , so says Mann 3 . “Should go 
e\en a person wholly dependent make a contract for the dehoof of the 
family, the master of the house, whether m his own country or abroad, 
must not rescind it” 

The same rule should be observed (in regard to acts) for removing 
adversity , so dsoNirada 4 - “The sages declare that the transactions entered 
into by women nre invalid, except m adversity” The use of the word 
homin' is mdtcitiwe, by imphcati 111, of those who are not independent. 

Thus, moreover, the implied meaning is to be deduced that in (times of) 
adtcrsity, even the transactions of those who are not independent are valid 

In this connection, the Sam* Author, states by way of pointing out an 39 
exception : “ Especially the gift, hypothecation or sale 
I’agf 132* of a house or field.’ The meaning is that the gift* 
mortgage, or sale of a house or land if made by one 
not independent are not (regarded as) valid. So has been explained in the 
commentary on it 35 


l JIT at Dr Jolly, It ft]>pc\r! retails nsr 

9 CU VI 7-* 1 CJj VW 1*7. 


4 CJj | 



2ii 


In the case of the i ncapax Who an independent t 


Likewise, even by one who is independent, but who is like a 
dependent, a transaction made does not become valid, so say s Narada . 1 
‘ That also which an independent person does, who has lost control over Ins 
actions, is declared an invalid transaction on account of his want of 
6 independence ’ 

The independents aI«o have been described by the Same Author 2 
* Three persons are independent m this world , a king the Aclnrja, and 
among all the rarnas, a householder in his own house when in this normal 
condition , (real) 3 independence, however, belongs to the eldest , the 
10 (right of) seniority is made up of both capacity and age ’ 

By saying a householder (masculine) grhi the Author points out 
tiiat there is no independence for the lady of ‘the house ( jrfum ) 
Therefore, although an absence * of independence has been stated to he 
for one who has a mother, still (from that) no independence for the mother 
15 should be inferred Therefore al«o the validity of a transaction entered into 
by a husbandless woman has been stated to be (established) only by the 
consent of the sons or others 

The meaning of the expression Prakrlim gala * m his normal 
condition,’ has been expounded by tbe Same Author 5 * Those are declared 
20 tolmelost control over their actions (apralrtmgat il) who are actuated 
by love or anger, or tormented (by an illness), or oppressed by fear or 
misfortune or biassed by friendship or hatred 

A transaction such as the sale of a son or the like is not regarded aa 
valid even though made by an independent person in possession of his normal 
25 faculties , as in that respect he has no independence , so says Kafyayana 
“ The subjection of the son, or of the son and the wife, is only 
in regard to the right (of the father or husband) to command but in regard 
to sale as wefi as a gift also, there is no (powei of) control of the fail er 
over tbe son ’ Therefore, the import is that a trans iction such as the 
*0 sale of a son oi the like even though made by one who is independent and 
in possession of his normal faculty, should be rescinded This his a 
reference to one who has (only) one son , this (subject) we will discuss m 
the Title ‘Non delivery of what was given ’ 

Therefore in regard to tran 9 aetions of sale or the like, although made 
5 several times or made by one, or made in regard to o ne object, as also in 
l Ch I 40 ’ 2 Ch I 12 1 Ch I 31 (2) 

4 OK page 132 1 1 loi W *1 T«&d HFjaftsWR «t 
*> Ch I 41 



By regard to the order tn the periods 
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regard to a re sale also, a re sale, or the like, by reason of the absence of 
the power to control does not (finally) hold good , so says Yajnavalkya 1 * 
“ In all civil disputes regarding property, evidence adduced m support of 
a later transaction preponderates. In the case of a pledge, a gift, and *\ 

"ale, however, evidence in support of the pnor transaction preponderates ” 5 

Therefore, the import is that a transaction of a liter date and the like 
*hould be upset 

Thus ends the chapter on Rescission of Transactions 


Note some lei's n jirdingthe prop: If of Mmors and others — Baladhanawhayam. 

There Mann 3 “ The king shall protect the inherited (and other) jq 
property of a minor, until he Las returned J home (from his teacher’s 
house) or until he has passed (the age of) minority " ‘ Property of a 
minor* i e. of the minor’s ownership * inherited property,’ i e, 
any property This has a reference to where there is no rehtive in 
existence Tliat the use of the word * Minors is intended to indicate (any) 15 
one who is not competent to protect his own property, tiie Same Author 4 
proceeds to state dearly In like manner care should be taken of (the 
property of) barren women, of a sonless woman of tiiose whose family has 
become extinct, of wives and widows faithful to their lord?, an d of women 
afflicted with disease * 4 Barren 1 e sterile ‘soilless women, ic whose oq 
sons arc not living , ‘ whose family has become extinct 1 e who have no 
one on their si le 

The Same Author states the penalty for those who deprive Uirren 
women nnd like others of their proper tv ‘While 4 these are hung 

if any of their relatives appropriate their property a righteous king 03 
mu«t punish thc«c like tl neves' 

Of one also who although he is competent to protect Ins property 
still owing to want of knowledge of its loci t ion or similar nine, In? pro 
pertv 1m lieen discovered by another and report ed to the king, the same 

??K»til 1 In announced Co the people'? awmMv and kept It) 

Pv r 13 V unler the protection of the king , essays Cinlinu 4 
1 After 1 riving foou 1 lost j rwj* rtv whose owner ts , mt 

1 it** k 11 

1 i» ll*<* c*t eHenT |>*rfoTBK'l •ten (hi eclitata dulcet rttaret 

«iwr r mpM *1! b!i r«*ur*s c-f * odi*u at l Us Alum, of ll« ArU'.n 

< n> « vim ti t, j)i *, n y 3j 


27 , 
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Lost property found 


(known), they ("the finders) should announce it to the tin,* (3G). The 
king shall cause it to be proclaimed, and it shall be guarded (by bun) for 
a year ” 

As to what has been said by Manu 1 “Propel ty, the owner of wlncli 
5 lus disippeared, the king shall cause to be kept as a deposit for three 
jears,” that has i reference to an owner who is probibly m a far 
distant country 

The deposit, moreover, should be made by the king without an 
intention of mixing it with his own property To that effect (says) 
10 also the Same Author 2 “ Lost property found, when its owner is 

riot known, shall remain with specially appointed officers , if any one takes 
it the king shall cause these to be shin by an elephant as thieves ” Property 
which has been lost to the ownet, and which has been found by another 
is (called) * lost property.’ ‘By nil elephant t e by a trunked elephant 
lo Yajaavalkya 3 states the rule about property lost to the ownei and 
found (by mother) ‘ Lost property when (subsequently) recovered 
should be given by the king to the owner ’ The owner aho should 
establish his ownership and (then) take it So siys Manu * “He who 
says, * This belongs to me, must be examined according the rules , if he 
20 accurately describes the shtpe, and the number etc , he (proves lumsclf) as 
the owner, (and) is entitled to (receive) that property ” Tlie meaning is 
that the peison who says ‘ it is mine,’ such a one when questioned by the 
king’s officers as to at what place, at what time of what colour, how 
deposited, of what number, of what measure was it lost, gi\es replies ns to 
o a the sune kind of deposit, and the like other details lie may take away that 
property On a discrepancy, however, he will not be proved to be the 
owner and will not be entitled, this is the import 

On the other land, foi his attempting to wrongfully obtain the 
possession oE anothei’s property, he shall be liable to a punishment, 

0 so says the Same Author 5 “But iE he does not i cal ly know the time 
and the phee wheie it was lost its colour, shipe and «ize, he deserves to 
be punished with a fine equar (in \ ifue) to if -Not knowing * the 
f icts, and (therefore making inconsistent stitements, equil to it,’ i e 
equal to the lost property 

! Ck VirTsO -2 Ch VIII 32 3 Hook II 33 

4 Ch VIII 31 * ^ VIII 32 

11 Jlero there U a retake la the jmot i for rtdl *fiur mi Tl-Wn 



Tie time limit tl » hngs charges 


54? 


tven one who gi\e« consistent replies eieryone must take the lost 
property an! recmered lx. fore (the expiry of) one year only So «ays 
Yainavalkya 1 A thin" which was Io^t or stolen, anti which was re 
covered by the custom officers or by the local watchman, the owner may 
Like away within one year, (and) after it the king ” In regard to an owner, 
however, who is at a far distant place Mann 1 si) s ' ithm the period 
of tliree years the owner may take it aw3y , after that the king may 
Lake ’’ 


Indeed, this statement that * the king may take is contradictory to 
An Objfction tbe rale prohibiting the appropriation of another s 
property (The answer is) yes , and therefore it is, that 
the meaning of this «hould be understood to be that from a separate place, 
TnE Answer where it was deposited the king should take it to his 
own place Therefore, moreo\er, e\en if the owner 
turns up after the time limit lias expired, lost property reco\ered should 


certainly be gi\en to the owner, it it has been duly established (to be his) 
by regard to its form number etc 

But on the other hand, the king should recover some money from 
lnm for the fault of transgressing the limit To that effect also the Same 
Author 3 Now the king may Lake one sixth part from the property 
lost and recovered or a tenth or a twelfth bearing in rain 1 the rule 0 f 
*ood men. By the word * now alha is expressed the inter* al of tl0le 
of the appearance of the owner after the lapse of the prescribed I mit> * 
rale o£ adjustment to be understood .l.ould be that ,t the delay be £, r , 
mad, a litb part bat il not lar too taacli, tbe tenth part, n , 

ZL oUny'W . t-Uth part should be tale.. 

As to tv hat has been stated by Gant.tna Aftenrsrj, „ 

hadef one-Eoartl. to the Ung .be remamder, .tat rale should l.„ 
h 1 * „ ovvn er who lias transgressed the limit, aud ^ 

!" the “’ i ne d tint he ha. perished If however the oat , M 
S:“t!n.h„ ver) teat tl.t the foarth pvr, « 30 

’""TrLtav'C .bated by ’ In 

, t0 rXJi (the owner) shoal 1 pa> Ivor p> «. fir, (} 
w,lh a .in e b a omdi or a cow an 1 a (north * 4 , ^ a n(J 

r.h“p ' ttat lva. been .utolb, ®!™— * 3a 

cl till. so r-o* « 

1 Peek II. HO , '^ST 

s Ch E » 'i>4, v 
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10 


15 


20 



248 Rule a xn regard lo ammah Treature-lrore 

regard to animals with a single hoof and the like, and in modification of 
the rule stated b) Manu regarding the recovering of a sixth share or the 
like B) others however, it has been stated to be by wa) of la) mg down 
a rule of pa) ment to tbe finder in the case of single hoofed intmals and 
o the like. 

Page 134* 

In regird to a treasure trove lost and recoveiul, Manu 1 2 states i 
special rule >{ From that man who shall truly say with respect to a 
treasure trove, 4 this belongs to me/ the king may take one sixth, or a one 
twelfth part, but if he falsely says so, he shall be fined m one eighth of 
10 the property" The meaning is (when he says) it is mine since it had 
been deposited by me or my ancestors/ this he should establish b) facts 
as true such as by means of the evidence consistent with its form, 
number etc 

Here, the rule of Adjustment should be understood to be that v> hen 
15 the owner is devotd of any qualifications he should take a one-sixth, but 
when, be is duly qualified, one twelfth , likewise when liowevcv, the owner 
of the treasure is a learned BrShmana, nothing wbatei er should be given to 
the king , so says the Same Author 3 “ When, howei er, a learned 
Brahmana finds a treasure deposited before, he may even take it in entiret) , 
20 for, indeed, he is the master oE tlie whole ’ 4 Deposited before/ t e 

deposited by his father or the like 

The use of the word ‘learned’ is indicative of the six 3 ( kinds of ) 
privileges also Hence also Vajisfgha * “If a Bnhinana finds it, (then 
if he be observing the six fold duties, be may take the whole” ‘Six-fold 
25 duties’ i e offering a sacrifice etc 

As to what, moreover, has been stated by Manu 3 The lving 
obtains one half of ancient hoards and metals (found) in the ground, b) 
reason of (his giving) protection, ( and ) indeed (because) he is the lord of 
the soil", that has a reference to the treasure found by a BriUinnna of the 
U aforestited qualifications, where no memory of the owner is available 
since the word ‘ancient’ lias been used 


1 Ch VIII 35 30 

2 Ch VIII 37 

3 Tho sjqfR* *ro 3T«pn, wrrr'i, and sftif 

4 Dll S Ch HI 13 
6 Ch VIH 39 



When the owner ts not /mourn Property taken bj robbers 
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As for what has been stated by Vasubtha 1 “When one happens to 
find a treasure, (the owner of which is) uot known, the Ling should take 
that after giving a sixth part to the finder’ , that has a reference to a 
finder devoid of the aforestated qualifications Hence also Yajnavalkya 1 * 
‘If a treasuretrove is found by any other, the King should take a sixth 5 
part if however, the mformarion is not given (by the finder), and he is 
found out, the finder should he made to pay a fine * The meaning of the 
first half is that the King should take a one-six h part from a finder of a 
treasure who is other than a Brahmana dul} qualified by learning and by 
the j erforimnce of the six-fold duties , the meaning of the latter 3 half is 10 
that from the mail who attempted to cheat in regard to the found treasure 
the entire treasure should be taken, and a fine also according m Ins 
capacity 

Manu 4 states a rule when the King himself is the finder ‘ W hen 
the King finds a treasure of gold cancealed in the ground let him give one 15 
half to Bmhmanas, and place the other half in bis treasury ” If, however, 
the treasure be his own ‘ he should place it in its entirety in his treasury 
since Gautama 5 has stated ‘ A treasure-trove is the King s property 

As regards property taken away by robbers, (a rule) has been stated 
b) the Same Author ‘ himself Uavm 0 recovered property stolen by the 20 
thieves 1 e shall return it to the owner, or he should pay (its value) out of 
lus treasury When he is unable to comply with the first aUernatne, 
(then) is the second alternative As says Vyasa ‘When, however, a Kin" 
is uual \c to restorv property taken awa> by robbers, tliat indeed should 
lie pai 1 from ins own treasurv by a King who is unable (to restore ) 2o 

Thus the texts relating to the property oi minors and (he like 


\f ter having readied the beautiful crescent h 0 ht of Deva sprun ' 
from Kesava the bun the peaceful leader of the twice born may the 
people (be able to) to do all the proceeding* at law in peace 

Tims is conclu led the 1 ir*t Part m the Vyayahira Kftn la of the 
SrartKhandnka* composed bj Y'tyifika DerannabbatU the Sjtmytyi , the 
son of Kehvxditya Bhattopadbyaya, the accomplished scholar in all lores 

1 Dh S Ch III 13 3 Book H 35 

3 The MiUk«harl has Interpreted it differently Seo p 763 11 13-18 

4 Ch YIU 33 5 Dh 8 Ch X 43 C Dh S Ch X 43-47. 

21 
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L»*{ o/ Contents 


In tins part the following is the list of content* in successive order? 
(1) Consideration of the nature of V) avail Ira (2) Consideration of the 
eighteen titles (3) Divisions of VyavaMri (1) Determination of 
the deciding authority (5) The Ian Court (6) Tiie Ian regarding 
5 Trials (7) law of Arrest (8) Commencement of the proceedings at Law 
(9) The Plaint, the Answer, and the subject under dispute (10) The 
Part relating to the burden of proof, evidence, documents (11) Test of 
documents (12) Discussion of the law of possession (13) Characteristics 
of witnesses (14) Kinds of witnesses (15) Persons incompetent 

10 to be witnesses, and their varieties (1C) The exhibition of 

witnesses. (17) Testing of Witnesses (18) Tbe law regarding the 

charging of witnesses (19) The rule regarding the questioning 
of witnesses (20) The examination of witnesses (21) Rule 

regird mg the deposition of Witnesses (22) Texts relating to 
15 witnesses (23) Where witnesses are not necessary. (24) Consideration 
about ordeals (25) Texts bearing on petty and serious charges 

(26) Adjustment of ordeals by regard to the amount (27) Ordeals by 
regard to the Caste of the disputants (28) Orleals according to 
the seasons (29) Places for ordeals (30) Preparation of the balance 
op (31) Law common to all the ordeals (32) Putting up the balance. 
(33) Procedure regarding fire (34) Ruleabout Kosa (3j) Rule about rice 
(36) About Heated masha (37) About the ploughshare (3S) About 
Dliarma (39) Procedure about the decision &c (40) About punishment 
(41) Retrial (42) Review (13) About the property of minors 
Tlius in the Smrliehandrika in the Vyavaharakanda m its First Part, the 
list of Content* in order, is flushed. 
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